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HEALTH AND 
WELFARE

Plan Prevails in Coordination-of-Benefits Dispute 
But Is Not Entitled to Monetary Relief

T he U.S. Court of Appeals for the Sixth Cir-
cuit affirms the district court’s ruling that 
the plaintiff health plan’s coordination-of-

benefits provision takes precedence over a con-
flicting clause in the defendant insurance com-
pany’s insurance policies but reverses the lower 
court’s award of monetary damages to the plain-
tiff.

The plaintiff, a multiemployer welfare plan 
governed under the Employee Retirement Income 
Security Act (ERISA), provides health insurance 
for union members and their families. The de-
fendants, an insurance company and its policy 
administrator, provide sports injury insurance for 
student athletes. The coordination of benefits pro-
visions in both the plaintiff ’s and the defendants’ 
policies provide that the insurer that covers the 
insured “other than as a dependent” has the pri-
mary coverage responsibility. After the defendants 
refused to pay for injury claims between 2006 and 
2009 where students had filed for insurance with 
both the plaintiff and the defendant, the plaintiff 
reluctantly picked up the bill.

The plaintiff commenced an action against the 
defendants in district court under Section 502(a)
(3)(B) of ERISA. The district court explained that 
if an ERISA plan and an insurance policy contain 
conflicting coordination-of-benefit clauses, as a 
matter of federal common law, the terms of the 
ERISA plan, including its coordination-of-bene-
fits clause, must be given full effect. Therefore, the 
district court entered a declaratory judgment and 
ordered the defendants to reimburse the plaintiff 
for claims paid on behalf of 13 student claimants, 
plus attorney fees. The defendants appealed the 
decision.

The court affirms the district court’s decision 
with regard to the coordination-of-benefits is-
sue. Under the plaintiff plan, students have cov-
erage because they are dependents of the union 
members. Under the defendants’ policy, students 
have insurance in their own names. Since the 

defendants cover the students “other than as de-
pendents,” the defendants become the primary 
insurer.

The court dismisses the defendants’ argument 
that their policy provides “excess insurance.” The 
court explains that a true excess policy provides 
an extra layer of coverage by covering losses in 
excess of a stated threshold. The court also finds 
that the defendants’ policy, which provides ordi-
nary coverage subject to a blanket coordination-
of-benefits clause, is not considered excess insur-
ance.

Despite the plaintiff ’s victory on the coordina-
tion-of-benefits issue, the court reverses the dis-
trict court’s award of approximately $112,000 to 
the plaintiff as repayment for the medical expens-
es paid for the students’ claims. The defendants 
objected on the grounds that ERISA does not au-
thorize a money judgment and that the plaintiff 
failed to state a claim for a money judgment. The 
court points out that a lawsuit brought under Sec-
tion 502(a)(3)(B) of ERISA allows the plaintiff to 
obtain appropriate “equitable relief ” as opposed 
to legal relief. The court explains that a monetary 
award is equitable restitution when it imposes a 
constructive trust or lien on particular funds or 
property in a defendant’s possession but an award 
is considered legal restitution when it holds a de-
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sets and a prohibited transaction under ERISA, 
the court gave weight to an amicus brief filed by 
the Department of Labor (DOL) with the U.S. 
Court of Appeals for the Second Circuit in a simi-
lar case. The court opines that DOL made it clear 
that an insurer discharges its fiduciary duties un-
der ERISA by furnishing a beneficiary unfettered 
access to an RAA in accordance with plan terms. 
The court further states that the plaintiffs, not the 
plan itself, had an ownership interest in the RAAs, 
so the RAAs were not plan assets under ERISA. 
Therefore, the court agrees with the district court 
that the defendant did not violate the self-dealing 
of plan assets prohibition under Section 406(b) of 
ERISA.

The plaintiffs also claimed that the defendants 
violated Section 404(a) of ERISA, which provides 
that a fiduciary shall discharge its duties with 
respect to a plan solely in the interest of partici-
pants and beneficiaries. By setting a low rate on 

the RAAs, the plaintiffs argued, the defendant 
optimized its own earnings over the interest of 
the plaintiffs. The court pointed out that while 
fiduciary duties encompass some acts connected 
to the distribution of plan benefits, those duties 
principally ensure that monies owed to beneficia-
ries are disbursed in accordance with plan terms. 
In this instance, the plaintiffs’ plan provided that 
the defendant would, upon proof of claim, pay the 
death benefit owed to the beneficiary in the form 
of an RAA. The court states that once the defen-
dant fulfilled its requirements under the plan, its 
duties as an ERISA fiduciary ceased.

The court holds that the defendant’s use of 
RAAs did not constitute self-dealing with plan 
assets and a prohibited transaction under ERISA 
nor did the defendant breach its ERISA fiduciary 
duties. The court vacates the district court’s judg-
ment and remands the case to the district court to 
enter judgment in favor of the defendant.    

Merrimon et al. v. Unum Life Insurance Company of 
America, Nos. 13-2128 and 13-2168 (1st Cir. July 2, 
2014).
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fendant liable for a sum of money. The plaintiff 
did not request, and the district court did not im-
pose, a constructive trust or lien on any identifi-
able fund; therefore, the plaintiff is not entitled to 
a monetary award.

The court rejects the plaintiff ’s argument that 
the distinction between legal and equitable relief 
cannot control a coordination-of-benefits dispute 
because it would leave the plaintiff without a rem-

edy. According to the court, that argument was al-
ready decided by the U.S. Supreme Court in Great-
West Life & Annuity Ins. Co. v. Knudson, 534 U.S. 
204, 210 (2002). Therefore, the court ultimately 
holds that the defendant is the primary insurer 
with respect to the conflicting coordination-of-
benefits provisions between the two plans but that 
the district court erred by entering a money judg-
ment for the plaintiff.    

Central States, Southeast and Southwest Areas 
Health and Welfare Fund v. First Agency, Inc. et al., 
No. 13-2077 (6th Cir. July 1, 2014).




