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Court Confirms Forfeited Accounts Under  
Deferred Compensation Plan Violated ERISA

T he U.S. Court of Appeals for the Fifth Circuit 
holds that the plaintiff participants, whose 
benefits in a wealth accumulation plan were 

forfeited upon termination from employment, could 
proceed with their claims for breach of fiduciary 
duty and equitable relief under Sections 502(a)(2) 
and 502(a)(3) of the Employee Retirement Income 
Security Act (ERISA).

The plaintiffs were former employees of the de-
fendant employer and its affiliates who participat-
ed in an employee benefits plan sponsored by the 
defendants. The plan provided that a portion of 
participants’ compensation could be deferred and 
invested in tax-deferred savings and investment 
options. Participants could elect to have their ac-
counts distributed during their employment or 
upon separation from employment. If a partici-
pant was terminated for cause or without having 
become vested under the plan, all company con-
tributions would be subsequently forfeited. 

The plan was designed to be a deferred compen-
sation plan that permitted employees to defer re-
ceipt of a portion of their income. Upon death, dis-
ability or other certain voluntary separation events, 
employer contributions vested immediately.

The employer terminated the plaintiffs before 
they satisfied the vesting criteria, and the plaintiffs 
had to forfeit employer contributions and benefits 
under the plan. The plaintiffs brought an action 
against the defendants alleging that the plan was a 
pension plan governed under ERISA and that the 
defendants’ forfeiture of employer contributions 
in the plaintiffs’ accounts amounted to a breach of 
fiduciary duty under Section 502(a)(2) of ERISA. 
The defendants filed a motion for summary judg-
ment arguing that the plan did not constitute an 
employee pension benefit plan governed by ERISA 
but, rather, was a top-hat plan (an unfunded, non-
qualified executive compensation plan) that per-
mits participants to defer compensation. The dis-
trict court determined that the plan was not subject 
to ERISA because it did not seek to provide retire-

ment or posttermination income, but did not rule 
on the top-hat plan issue.

The plaintiffs appealed and asserted claims for 
breach of fiduciary duty and equitable relief under 
ERISA. The court reviews the case de novo and 
explains that whether the plaintiffs could pursue 
their claims under ERISA turns on whether the 
plan is an employee pension benefit plan as defined 
under Section 3(2)(A) of ERISA.

The court states that a pension plan under ERISA 
is any plan, fund or program that was established or 
maintained by an employer or by an employee or-
ganization that “by its express terms or as a result of 
surrounding circumstances” (1) provides retirement 
income to employees or (2) results in a deferral of 
income by employees for periods extending to the 
termination of covered employment or beyond.

The court concedes that, although the plan is 
not designed to provide retirement income, the 
plan does meet subsection (2) of the definition of 
an employee benefits pension plan under ERISA 
because it “results in a deferral of income by em-
ployees for periods extending to the termination 
of covered employment or beyond.”

The court concludes that the plain language of 
ERISA and the interpretations of two other Fifth Cir-
cuit cases compel the result that the plan is in fact a 
pension plan governed by ERISA. The court rejects 
the defendants’ arguments based upon a Department 
of Labor (DOL) regulation, 29 CFR §2510.3-2(c), 
which provides that the terms employee pension ben-
efit plan and pension plan shall not include payments 
made by an employer to some or all of its employees 
as bonuses for work performed, unless such pay-
ments are systematically deferred to the termination 
of covered employment or beyond, or so as to provide 
retirement income to employees. The court states 
that the DOL regulation cited by the defendants is 
designed to clarify the limits of the terms employee 
pension benefit plan and pension plan by identifying 
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PBGC Issues Moratorium on Section 4062(e) 
of ERISA Enforcement

On July 8, 2014, the Pension Benefit Guar-
anty Corporation (PBGC) announced a 
moratorium on the enforcement of Section 

4062(e) of Employee Retirement Income Security 
Act (ERISA) cases. The moratorium will last 
through the end of the 2014 calendar year.

Background
Under Section 4062(e) of ERISA, if an employ-

er with a pension plan shuts down operations at 
a facility and, as a result of that shutdown, more 
than 20% of its employees who are plan partici-
pants are separated from employment, the em-
ployer is required to provide PBGC with short-
term financial guarantees in the form of a bond 
or escrow amount based on the plan’s unfunded 
termination liability.

In 2012, PBGC began to focus its Section 
4062(e) enforcement on cases in which the risk 
of substantial plan failure was real and acute. As 
a result, PBGC reported that 90% of plan spon-
sors have been exempted from Section 4062(e) 
enforcement.

Moratorium
Businesses and industry have remained uncer-

tain about PBGC’s enforcement of the law, rais-
ing objections to its handling of specific cases. 
Therefore, PBGC issued a moratorium on Section 
4062(e) enforcement effective July 8, 2014. PBGC 
declared that it will use the remainder of the calen-
dar year to consider further targeting and to work 
with plan sponsors to minimize the effects on their 
essential business activities. PBGC indicated that 
the moratorium will enable it to target enforcement 
efforts on cases in which pensions are genuinely 
at risk and will allow the agency to work with the 
business community, labor and other stakeholders.

During the moratorium, which lasts until De-
cember 31, 2014, PBGC will cease enforcement ac-
tion on both open and new cases. However, compa-
nies should continue to report new Section 4062(e) 
events. The moratorium does not prevent PBGC 
from pursuing enforcement actions in the future.

PBGC’s announcement of the moratorium may 
be found at: http://www.pbgc.gov/news/press/ 
releases/pr14-09.html.

certain specific plans, funds and programs that are 
inconsistent with the ERISA definition. However, the 
court reasons that the plan fits comfortably within the 
meaning of Section 3(2)(A)(ii) of ERISA and nothing 
in the DOL regulation opposes that. 

Finally, the defendants argue that the mere op-
tion to defer receipt of benefits until retirement or 
termination does not trigger ERISA coverage and 
the plan’s option to defer income means that ERISA 

does not apply. The court rejects that argument and 
states that the deferral option does not change the 
fact that the express terms of the plan are consistent 
with the definition of an employee benefits pension 
plan under Section 3 of ERISA.

Accordingly, the court reverses the decision 
of the district court and holds that the plan is an 
ERISA pension plan. As to whether the plan con-
stituted a top-hat plan, the court remands the de-
cision to the district court.  

Tolbert et al. v. RBC Capital Markets Corporation et al., 
No. 13-20213 (5th Cir. July 14, 2014).
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