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that the fund did not violate ERISA’s procedural requirements 
for providing notice to a participant whose claim for benefits 
has been denied, reasoning that because it had notified Gabriel 
that he was nonvested while the administrative case was still 
pending, Gabriel could still seek administrative review of the 
new rationale and could also further litigate the issue.

In a part concurrence, part dissent, Circuit Judge Marsha 
S. Berzon thought that Gabriel may be entitled to an equi-
table remedy similar to surcharge. Berzon interpreted sur-
charge, under Amara, as applying to more situations than a 
loss to the trust estate or unjust enrichment by the fiduciary. 
Berzon also found that he had raised a triable issue of mate-
rial fact regarding the other elements of breach of fiduciary 
duty. Because of her two findings, Berzon stated that she 
would reverse the summary judgment granted by the district 
court and remand for further proceedings.

Employer Penalized for Failing to Send  
COBRA Notice

Regina C. Honey et al. v. Dignity Health, 2014 WL 2765614 
(D.Nevada, 2014). Because an employer failed to provide timely 
and adequate notice regarding their right to continue participation 
in the group health plan following an employment termination, as 
required by COBRA, the plaintiffs are awarded statutory damages 
under the Employee Retirement Income Security Act (ERISA).

This is a suit under the Employee Retirement Income Se-
curity Act of 1974 (ERISA), regarding an alleged violation of 
the Consolidated Omnibus Budget Reconciliation Act (CO-
BRA). The case stems from the defendant’s alleged failure to 
provide notice to plaintiff Regina Honey regarding her right 
to the continuation of health care benefits for her and her 
children (collectively, the plaintiffs) under Dignity’s health 
insurance plan after Dignity dismissed Honey from employ-
ment at St. Rose Hospital in August 2010. Honey asserts that 
she repeatedly sought the required notice from Dignity with-
out success, and that this resulted in all plaintiffs not receiv-
ing health and dental coverage.

The plaintiffs allege that as a result of the employer’s ac-
tions, they received multiple telephone calls and bills from 
numerous medical providers seeking payment for their ser-
vices related to Lucas Honey’s birth and followup care. The 

plaintiffs further allege that they each suffered harm in the 
form of unpaid or unreimbursed medical expenses, lack of 
reasonable and necessary medical care, damage to Honey’s 
credit score and mental anguish.

The U.S. District Court for the District of Nevada viewed 
this as a case where the employer, acting as its own plan ad-
ministrator, failed to issue a timely COBRA notice. The em-
ployee repeatedly asked about COBRA but was not provided 
with a notice. Honey also sought to return to work, and her 
employer agreed to reinstate her and even reimburse her for 
her uncovered medical expenses. She filed suit for her em-
ployer’s failure to provide COBRA notices to her, her hus-
band and her two children.

The court dismissed the husband’s claim because he was not 
married to the employee at the time of her COBRA qualifying 
event. But the court held that an employer’s 168-day delay in 
sending the plaintiffs a COBRA notice was not a good-faith 
attempt to comply with a reasonable interpretation of COBRA 
notice provisions. The court awarded damages to the employee 
and her children at the rate of $110 a day for the employee and 
$20 a day for each of her children. Even though the employee’s 
bills were paid, the court reasoned that payment of the expens-
es did not actually cure the failure. The notice obligation is 
separate from the coverage obligation. Since the children had 
no actual harm (that is, no medical expenses), they received 
the lower award but still received some recovery. The employer 
was ordered to pay more than $25,000 in penalties.

Document Requests Should Be Clear

Cultrona v. Nationwide Life, 2014 WL 1378131 (6th Cir. April 
9, 2014). Claimants must provide “clear notice” of the specific 
documents they are requesting as a precursor to civil penalties for 
failure to respond to information requests.

The plaintiff ’s husband died after a night of drinking. He 
was covered under the plaintiff ’s life insurance plan, admin-
istered by her employer. The plan contained an exclusion for 
alcohol-related death. After the plaintiff filed a claim for life 
insurance benefits, the plan denied it, relying on the exclusion. 

The plaintiff ’s attorney appealed the denial, also asking for 
“all documents that you contend prove that Nationwide pro-
vided notice of Amendment No. 1 (the amendment which 
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