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Insurer Breached Fiduciary Protection Policy  
for ERISA Settlement Reimbursement

T he U.S. District Court for the District of 
Nevada holds that the defendant insurance 
company could not rely on an exclusion for 

securities violations in an Employee Retirement 
Income Security Act (ERISA) context and 
breached its contractual obligation to provide fi-
duciary protection to the plaintiff client.

The defendant insurance company issued an 
“Executive Protection Portfolio” insurance policy 
to the plaintiff game manufacturing corporation. 
The policy obligated the defendant to pay for 
losses resulting from certain potential fiduciary 
breaches by the plaintiff, even if the allegations 
in the claim were groundless, false or fraudulent. 
However, the policy contained an exclusion of 
coverage for claims arising from certain securities 
transactions, stock performance or violation of se-
curities law (securities exclusion).

The plaintiff provided a defined contribution 
plan for its employees. Participants made contri-
butions and directed the plan to purchase invest-
ments from the plaintiff ’s preselected options. The 
plaintiff ’s stock was one of the investment options.

In 2009, some plan participants filed a putative 
class action lawsuit against the plaintiff, alleging it 
had breached its fiduciary duties under ERISA by 
failing to inform or warn plan participants of the 
risks of investing in company stock and to ensure 
that investing in the stock fund was prudent. Ul-
timately, the plaintiff settled this class action with 
the participants.

The plaintiff notified the defendant of the 
settlement and filed a claim under the policy to 
cover the costs associated with the class action. 
The defendant denied coverage for the plaintiff, 
citing the securities exclusion from the policy. The 
plaintiff asserted that the defendant breached its 
duty to defend and demanded that the defendant 
(1) withdraw its denial of coverage, (2) reimburse 
the plaintiff for all legal and other costs incurred 
in the class action and (3) fund the amount of the 

prospective settlement with the participants in the 
class action.

After the defendant failed to respond to the 
plaintiff ’s demand, the plaintiff commenced this 
lawsuit, asserting breach of contract and tortious 
breach of the implied covenant of good faith and 
fair dealing. The defendant moved for summary 
judgment, arguing the class action fell squarely 
and entirely within the securities exclusion of the 
policy.

The court explains that, under state law, the 
language of an insurance policy is broadly inter-
preted to afford the greatest possible coverage to 
the insured and that any ambiguity or uncertainty 
in an insurance policy must be construed in favor 
of the insured. An insurance policy is considered 
ambiguous if it creates multiple reasonable expec-
tations of coverage.

Viewing the securities exclusion from the per-
spective of one not trained in law or insurance, 
the court determines that it is not unreasonable 
for the lay reader to interpret it as inapplicable to 
at least some of the claims asserted in the class 
action. The court finds that the securities exclu-
sion was sufficiently ambiguous so as to require 
the court err on the side of coverage for the class 
action claims. The court explains that if the defen-
dant had intended to exclude coverage for ERISA 
fiduciary claims, the policy should have contained 
a more explicit exclusion provision. The court 
denies the defendant’s motion for summary judg-
ment for breach of contract.

However, the court concludes that because the 
defendant had a reasonable basis to deny coverage 
to the plaintiff under the securities exclusion, the 
defendant did not breach its implied covenant of 
good faith and fair dealing.     

International Game Technology, Inc. v. Federal Insur-
ance Company, No. 3:13-CV-0026-RCJ-WGC (D.Nev. 
August 26, 2014).
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