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FIDUCIARY DUTIES

Third-Party Administrators and Shareholder 
Misappropriated Funds

T he U.S. District Court for the Northern 
District of Illinois holds that the defendant 
companies and their sole shareholder 

breached their fiduciary duties when they misap-
propriated plan assets intended to reimburse vi-
sion care providers.

The plaintiff multiemployer welfare plan 
brought suit against the defendants, two com-
monly held companies and their sole shareholder, 
for misappropriation of fund assets and failure to 
pay approved vision care claims on behalf of fund 
participants under Section 502(a)(2) of the Em-
ployee Retirement Income Security Act (ERISA).

First, the court finds that the defendants were 
properly considered as one single corporate en-
terprise under the National Labor Relations Act 
because they had:

•	 Common management
•	 Centralized control of labor relations
•	 Interrelation of operations
•	 Common ownership or financial control.
Second, the court addresses whether the plain-

tiff ’s payments to the defendants were “plan as-
sets” under ERISA. The court looks to Depart-
ment of Labor Regulation 29 CFR §2510.3-102 
for guidance, which states that plan assets include 
amounts that a participant or beneficiary pays to 
an employer for contribution to a plan. The court 
holds that since the plaintiff gave money to the 
defendants in order to allow the plaintiff ’s partici-
pants and beneficiaries to take advantage of the 
defendants’ provider network, the money consti-
tutes plan assets under ERISA.

Third, the court finds that the defendant com-
panies acted as functional fiduciaries of the plain-
tiff because they exercised “authority or control 
respecting management or disposition of its as-
sets.” The court concludes that, as fiduciaries, the 
defendants breached their fiduciary duties under 
Section 3(21)(A) of ERISA. Further, since the 

defendants’ sole shareholder possessed authority 
and control over the management and disposition 
of the plaintiff ’s plan assets and ERISA plan as-
sets, he also acted as a functional fiduciary under 
ERISA.

Lastly, the court explains that a participant is 
entitled to relief for a breach of fiduciary duty if 
he proves that (1) the defendant is a plan fiduciary, 
(2) the defendant breached its fiduciary duty and 
(3) the breach resulted in harm to the plaintiff. The 
court explains that ERISA plan fiduciaries are pro-
hibited from using plan assets for their own inter-
est under the prohibited transactions set forth in 
Section 406 of ERISA, and the defendants’ use of 
plan assets did not fall under any of the prohibited 
transaction exemptions under Section 408. The 
defendants misappropriated plan assets to pay for 
separate business-related expenses.

The court also finds justification in piercing the 
corporate veil to include the defendants’ sole share-
holder in the breach-of-fiduciary duty claim under 
Section 405 of ERISA due to:

•	 Inadequate capitalization
•	 Failure to observe corporate formalities
•	 Commingling of funds
•	 Division of assets from the corporation by 

or to a stockholder or other person or entity 
to the detriment of creditors.

The court finds that an equitable remedy for 
the plaintiff is appropriate under Section 502 of 
ERISA and orders an accounting of the defen-
dants’ assets and for the fund’s submission of its 
alleged damages. Accordingly, the court grants 
summary judgment in favor of the plaintiff.     

Board of Trustees of the Health and Welfare Depart-
ment of the Construction and General Laborers’ 
District Council of Chicago and Vicinity v. Allison 
Enterprises, Inc. et al., No. 12-CV-4097 (N.D.Ill. August 
27, 2014).
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