
T he Canadian Human Rights Act protects all Canadi-
ans from discrimination in employment on grounds 
such as race, gender, sexual orientation, religious be-

liefs and disability, among others. Yet, despite wide social 
knowledge and recognition of these rights, about one-third 
of all human rights employment complaints are still disabil-
ity-related. Some of these complaints are made against orga-
nizations that are not familiar with how to comply with the 

duty to accommodate people with disabilities. This is a very 
real obligation. 

Plans are responsible for having a disability management 
process to protect against any real or perceived instances of 
unfair discrimination. The process must be inclusive and fair 
and include reasonable steps to accommodate any person 
who has, or sustains, a disability during the course of work.

The law requires accommodation up to the point of an 
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undue hardship and holds businesses, unions and individu-
als accountable.

What Is an Undue Hardship?
Undue hardship is broadly interpreted but usually takes 

into account health, safety and cost. It has even been said 
that hardship will only be seen as undue if it would lead to 
bankruptcy. The Supreme Court of Canada, for example, ex-
plained that to recognize a hardship as “undue,” it would look 
at the financial cost, how changeable the workforce was and 
the nature of any facilities.1

The size of the operation would be a factor in determining 
whether the financial cost would be a hardship and determine 
the ease with which the workforce and facilities could adapt 
to accommodate an individual case; for example, small busi-
nesses would have a much harder time managing the costs 
than larger ones. Where safety was an issue, the Court stated 
it would both consider the magnitude of the risks and look in-
dividually at the capability of the employee facing those risks.

Employers have to consider whether an employee can 
perform key tasks, especially if those tasks are crucial and 
essential components of the job. Employers cannot always 
draw conclusions on this unless the employee is “tested” 
against the essential duties required from his or her role.

Inconvenience to the business, negative impact on em-
ployee morale, third-party preferences or violation of col-
lective bargaining agreements or contracts do not constitute 
undue hardships.

Unions Also Are Responsible in the  
Duty to Accommodate

Many cases have clarified a union’s duty to accommodate, 
but consider the following two as examples:

In the first case, K.H. v. C.E.P., Local 1-S and SaskTel, the 
Saskatchewan Labour Relations Board found that a union 
failed to meet its duty of fair representation when handling 
a grievance by a member with a mental illness.2 The griever’s 
employer had disciplined the member for a number of inci-
dents and eventually dismissed him. The incidents included 
the use of loud and abusive language to co-workers, threat-
ening behaviour and unauthorized absences, all attributed to 
his mental illness.

The board stated that, although experienced and consci-
entious union representatives had processed the grievance, 
they did not take into account enough about the griever’s dis-
ability. The union failed in its duty of fair representation by 
handling the grievance the same as grievances not related to 
mental health. This failure resulted in the union discriminat-
ing against the griever, the board concluded.

The union should have questioned whether normal pro-
gressive discipline was applicable to an individual with a 
mental disability. The board also commented that the union 
should not have accepted the employer’s demand for a third-
party medical examination without first considering the con-
cerns of the griever and his doctor. This decision shows that 
the duty to accommodate encompasses much more than just 
assessing appropriate discipline. Awareness of the disability 
and the duty to accommodate must also inform and shape 
how a union interacts with and represents its members.

In the second case, Queen’s Regional Authority and 
I.U.O.E. Local 942 (Snow), a tribunal found that the duty to 
accommodate stretches across bargaining unit lines.3 The ar-
bitrator found that a union that rejects a proposed accom-
modation across bargaining unit lines by raising the collec-
tive agreement as a barrier was found to have failed in its 
duty of accommodation. 

The decision stated that: “the duty to accommodate across 
bargaining unit lines overrides collective agreement rights of 
any significance only where, first, the need to accommodate 
is clear, in that the claim of the person to be accommodated 
obviously outweighs the claims of those whose rights are dis-
placed and, second, where there is no other reasonable way 
to fulfil it.” 

Bargaining union boundaries can be discriminatory, and 
unions are accountable with businesses and individuals in 
the duty to accommodate. 

The Most Important Tasks—Fulfill Reasonable 
Requests and Document Everything

At all times it is vital to prove the duty to accommodate 
is needed and has been fulfilled. Plans should document all 
stages when considering and acting on the employee’s re-
quest for accommodation. If the employee commences legal 
action, plans must demonstrate that they reviewed all rea-
sonable demands for accommodation and have a record of 
all stages of planning any accommodation. 

Accommodations recorded could include transitional 
return-to-work plans, modified duties or hours offered, con-
versations with the claimant and any feedback from parties 
involved, including relevant observations made by immedi-
ate supervisors or colleagues.

Recognizing a Disability
The Treasury Board of Canada states: “The duty to ac-

commodate is not about employee preferences; it is about re-
moving discriminatory barriers.” The definition of disability 
is broad; it can be physical or mental, permanent or tempo-
rary, in the past or in the present. 
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The Accessibility for Ontarians with 
Disabilities Act describes physical dis-
ability as: “infirmity, a malformation or 
disfigurement caused by bodily injury, 
a birth defect or illness and without 
limiting the generality of the foregoing, 
includes diabetes mellitus, epilepsy, any 
degree of paralysis, amputation, lack 
of physical coordination, blindness or 
visual impediment, deafness or hear-
ing impediment, muteness or speech 
impediment, or physical reliance on a 
guide dog or on a wheelchair or other 
remedial appliance or device.”

Mental disability includes any con-
dition of mental retardation or impair-
ment. This could be a learning disabil-
ity, or a dysfunction of one or more of 
the processes involved in understand-
ing or using symbols or spoken lan-
guage. It can also include mental disor-
ders such as depression, schizophrenia, 
anxiety disorders, posttraumatic stress 
disorder and many others.

The definition of disability can also 
include an injury or disability for which 
a person claimed or received benefits 
under the insurance plan established 
under the Workplace Safety and Insur-
ance Act.

Designing Accommodation 
Guidelines

Everyone has a right to equal treat-
ment and a right to accessibility. Some-
times accommodations are obvious 
and practical, e.g., ensuring buildings 
are wheelchair-accessible or allowing 
guide dogs and other accessibility aids 
into workplace environments.

However, a disability may not al-
ways be obvious, and individuals may 
not always disclose that they have one. 
People with disabilities can have anxi-
ety that others will single them out or 
treat them differently or they may feel 
embarrassed and afraid that express-
ing a disability will have negative ca-
reer consequences. A 2011 Conference 

Board of Canada survey showed that 
approximately 54% of 1,000 respon-
dents believed they would be passed 
over for a job promotion if they made 
their bosses aware of a mental health 
issue. About 38% thought that any dis-
closure would jeopardize their career 
by stalling any leaps ahead at work.4

Individuals who need accommoda-
tions, however, must provide enough 
information to make the accommoda-
tion effective. Information should in-
clude details on their functional abili-
ties.

Plan documents and policies can use 
these best practices to ensure the right 
strategies are in place when designing 
any accommodation guidelines:

•	 Adhere to general legal princi-
ples, especially those on accessi-
bility and accommodation.

•	 Respect the human rights and 
dignity of all individuals.

•	 Have the flexibility to put indi-
vidual accommodation plans in 
place when needed.

•	 Integrate and ensure the full par-
ticipation of all members in poli-
cies.

•	 Design the policies from the per-
spective of inclusion.

•	 Remove any barriers to fair and 
productive working conditions. 

•	 Design accommodation policies 
to meet any reasonable needs as 
they arise.

The most appropriate questions to 
ask when developing an accommoda-
tion policy are: 

•	 Does it respect this individual’s 
dignity?

•	 Does it meet the reasonable 
needs to ensure an individual can 
carry out his or her job?

•	 Is it equal and fair to all, and does 
it promote integration and full 
participation? 

•	 Does it ensure confidentiality if 
needed?

Often making sure the duty to ac-
commodate is observed happens with 
experience and in degrees—It is not 
an all-or-nothing scenario. Accommo-
dation is right when it results in equal 
opportunities for all workers. Individu-
als who file complaints must show both 
that they were disabled and discrimi-
nated against. To date, enforcement of 
disability discrimination laws has been 
a complaint-driven system.

Identifying Employees Who 
Might Need Accommodation

Employers should recognize the 
warning signs that an employee may 
need accommodation:

•	 Feedback from co-workers, espe-
cially negative observations or 
evidence of increasing safety 
problems

•	 Workplace conflicts with col-
leagues

•	 A sudden drop in attendance or an 
increase in habitual absenteeism 

•	 Increased lateness
•	 Sudden and noticeable changes 

in behavior 
•	 Unusually poor performance 

from an individual with a previ-
ously good record. 

The Individual’s Responsibility
The individual must provide non-

confidential medical documentation 
or evidence of functional limitations to 
support a need for an accommodation. 
The correct medical assessment and suf-
ficient evidence can be requested: Ac-
cording to one arbitrator’s decision, “It is 
appropriate to request reliable, objective 
and independent medical evidence—
where there are reasonable and good 
faith doubts about the quality and com-
pleteness of the medical information 
provided.”5

Not all doctor’s notes are correct and 
at times independent medical assess-
ments, second opinions or consultation 
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can more accurately diagnose an individual’s condition and 
if accommodations are needed.

An Employer’s Duty to Accommodate
When managing disability and the duty to accommodate, 

employers should:
•	 Ensure their plans meet the legal requirement and re-

sponsibilities of the duty to accommodate.
•	 Always attempt to accommodate where a request is 

fair, reasonable, backed by sufficient medical evidence 
and will not cause undue hardship.

•	 Have an action plan in place to meet any accommoda-
tion request as it arises and comply with any change in 
legislation.

A well-designed disability management plan, with the 
right provisions for accommodation built in, protects the 
bottom line of organizations and makes excellent business 
sense. The right plan can also go a long way protecting or-
ganizations in potential litigation. At its core, the duty to 
accommodate is about removing barriers of discrimination 
and providing productive opportunities for all people.
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