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Mandatory Retirement is discriminatory,  
despite Bona Fide Pension Plan

T he case of Holland v. Tri-County Regional 
School Board is another in a long line of 
cases dealing with the intersection of pro-

vincial human rights law and mandatory retire-
ment provisions contained in many pension plans. 
In Nova Scotia, and many jurisdictions across 
Canada, age discrimination in pension plans is ex-
cepted from the application of human rights legis-
lation where the discrimination is due to the “op-
eration of a bona fide Pension Plan or the terms 
and conditions of a bona fide group or employee 
insurance plan.”

The Facts
James Holland, the complainant, had been 

hired by the Tri-County Regional School Board in 
1985 as a school bus driver. He was a member of 
the Canadian Union of Public Employees (CUPE) 
and participated in a pension plan negotiated by 
his union. The plan stated, “A member shall retire 
on their Normal Retirement Date except as oth-
erwise provided in this Section.” Under the plan, 
a member’s normal retirement date is defined as 
“the first day of the month coincident with or next 
following the month in which the Member’s 65th 
birthday occurs.” The pension plan also allowed 
for the postponement of retirement, on a year-to-
year basis and with the approval of the employer, 
until the end of the calendar year in which the 
member reached the age of 71.

When Mr. Holland turned 65, he wrote to 
the employer asking for permission to continue 
working until the end of the school year. In the 

same correspondence, he told the employer that 
“I would also like it to be noted that if given the 
opportunity I would like to continue to work for 
the next couple of years.” In response, Tri-County 
said that it had no discretion under the terms of 
the plan and the collective agreement to extend 
Mr. Holland’s employment past his normal re-
tirement date. In reality, as found by the commis-
sion, the plan and the collective agreement were 
inconsistent, as the plan provided that members 
could, at the employer’s discretion, extend their 
careers until the age of 71, while the collective 
agreement contemplated that the longest a mem-
ber could be employed was the end of the school 
year in which the member turned 65. The em-
ployer did not use its discretion under the plan to 
postpone Holland’s retirement on a year-to-year 
basis.

The evidence in this case was that it was possi-
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ble for CUPE and the employer to agree 
to extend the retirement date to age 71:

Effectively, the facts support 
that Tri-County has discretion 
pursuant to the pension plan 
terms expressly enabling the Em-
ployer to extend employment past 
the normal retirement date in 
consultation and agreement with 
CUPE. Additionally, the use of 
such discretion is envisioned up 
to the age of 71 years, pursuant to 
Section 6.03 of the pension plan.1

Despite this discretion being avail-
able, the employer chose not to exercise 
it, and instead, the employer’s “main 
consideration” in refusing Mr. Hol-
land’s request was the language in the 
collective agreement.2

 In response to the refusal to allow 
him to extend his retirement date, Hol-
land brought a claim before the Nova 
Scotia Human Rights Commission al-
leging that he had been discriminated 
against on the basis of his age. The main 
issue in the case was whether the dis-
criminatory conduct fits into the ex-
ceptions provided under the Human 
Rights Act at Section 6(g) “to prevent, 
on account of age, the operation of a 
bona fide pension plan or the terms or 
conditions of a bona fide group or em-
ployee insurance plan.”

The Applicable law
The leading Canadian case on this 

issue is New Brunswick (Human Rights 
Commission) v. Potash Corp. of Sas-
katchewan Inc.3 In that case, the Su-
preme Court of Canada interpreted 
the requirement that a pension plan be 
“bona fide” in order to avoid the appli-
cation of human rights legislation. The 
Court noted the following:

The placement of the words 
“bona fide,” it seems to me, is sig-

nificant. What this immunizes 
from claims of age discrimination 
is a legitimate pension plan, in-
cluding its terms and conditions, 
like mandatory retirement. It is 
the plan itself that is evaluated, not 
the actuarial details or mechanics 
of the terms and conditions of the 
plan. The piecemeal examination 
of particular terms is, it seems to 
me, exactly what the legislature in-
tended to avoid by explicitly sepa-
rating pension plan assessments 
from occupational qualifications 
or requirements. This is not to say 
that the bona fides of a plan can-
not be assessed in relation to terms 
which, by their nature, raise ques-
tions about the plan’s legitimacy. 
But the inquiry is into the overall 
bona fides of the plan, not of its 
constituent components.
In examining the Potash decision, 

the chair of the Human Rights Com-
mission’s Board of Inquiry observed 
that that case “sets the standard, test 
and framework to be applied when 
considering whether a pension plan is 
bona fide.”4 The chair then noted that 
in this case, the issue is not whether 
the plan is bona fide but is instead fo-
cused “on the legitimacy and applica-
tion of the terms and conditions of the 
plan as a whole and whether there was 
discriminatory conduct pursuant to 
Section 5 of the Human Rights Act.” 
Later in the decision, she explained 
this to mean:

Effectively, even though a 
pension plan may be determined 
to be bona fide pursuant to the 
initial Potash analysis, there is 
a narrowing of the exception to 
such discriminatory conduct in 
the application of the terms and 
conditions of the pension plan 

itself. Therefore, even though a 
pension plan can be found to be 
bona fide according to the initial 
Potash analysis, Potash leaves 
open a potential analysis of the 
method and manner in which an 
overall pension plan applies and 
its legitimacy in application. It 
may potentially be found not to 
be bona fide on the basis of legiti-
macy in application of the overall 
pension plan itself.5

Application of the law  
to the Facts

In discussing the application of the 
law to the facts in Holland, the chair 
found that the employer, Tri-County, 
had erred in its interpretation of the in-
teraction between the pension plan and 
the collective agreement:

An Employer has an obliga-
tion to apply the terms and con-
ditions of their own Pension Plan 
in a non-discriminatory fashion 
and have certainty of terms. It is 
Tri-County’s error in the inter-
pretation of their Pension Plan 
and application of the terms out-
lining their discretion potentially 
engaging until an Employee is 71 
years of age. Tri-County believed 
that their discretion was limited 
by the provisions in the Collective 
Agreement, therefore they under-
stood the terms of the Collective 
Agreement prevailed to limit such 
discretion.

. . . The conflict in terms be-
tween the Pension Plan and the 
Collective Agreement, creating 
ambiguity and misinterpretation 
of application, resulted in compro-
mising the overall pension plan’s 
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legitimacy. In light of considerations in Potash and the 
Act Respecting the Elimination of Mandatory Retire-
ment amending the Human Rights Act, application of 
the Potash analysis opened up a further analysis in the le-
gitimacy of the overall Pension Plan. Additionally, in the 
event of conflict in terms, the consideration narrowed to 
the terms and conditions of the Pension Plan as the pri-
mary consideration. I find that in the event of conflict in 
terms and conditions between the Pension Plan and the 
Collective Agreement or any other associated incorpo-
rated document, the Pension Plan must prevail.
As a result, although the chair determined that the pen-

sion plan was bona fide, it was found that the “application 
of the Pension Plan” discriminated against Holland under 
the relevant prohibition in the Human Rights Act, which 
provides that “No person shall in respect of employment 
discriminate against an individual or class of individuals 

on account of age.” In finding that the employer’s applica-
tion of the plan was discriminatory, the chair focused on 
how the documents that establish the pension regime for the 
employer were not sufficiently clear to give “the Employer a 
clear and consistent direction sufficient for the Employer to 
meet the threshold exception pursuant to section 6(g) of the 
Human Rights Act.”

In terms of remedy, the chair reserved and asked for writ-
ten submissions on the issue. She also dismissed CUPE as a 
party to the complaint, finding that the entire remedial obli-
gation rested on the employer.  

Holland v. Tri-County Regional School Board, 2013 CarswellNS 
1097 (NSHRC).
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