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Other recent decisions

BEnEFiT CAlCulATiOn

Barrett v. Citigroup, inc. et al. 

The U.S. District Court for the Southern District 
of New York holds that the defendant employer 
properly calculated the plaintiff employee’s pen-
sion benefits using the employee’s earnings re-
cords from the Social Security Administration.
The plaintiff initiated the process of collecting her 
pension benefits from the defendants—her em-
ployer and its sponsored pension—in 2011. The 
defendants advised her that they could not locate 
her payroll records, and the plaintiff lost her em-
ployment records in a house fire. The defendants 
calculated the plaintiff ’s pension benefit based on 
documentation from the Social Security Admin-
istration submitted by the plaintiff. The plaintiff 
appealed the determination to the plan’s adminis-
trative committee and claimed that the defendants 
should have based the determination on two let-
ters and an e-mail submitted by her colleagues 
that purportedly corroborated her recollection of 
her salary. The defendants denied the plaintiff ’s 
claim on the basis that the submitted correspon-
dence did not confirm her salary history. After 
exhausting the administrative claims and appeals 
process, the plaintiff filed suit claiming entitle-
ment to additional benefits under the plan. The 
court determines the committee for the plan did 
not abuse its discretion in determining the plain-
tiff ’s benefits based on her Social Security records, 
as those records were objective proof of income 
as reported to a governmental agency. The court 
finds the correspondence from other employees of 
the defendants did not offer concrete evidence of 
the plaintiff ’s base salary. The court finds the de-
fendants are entitled to summary judgment. No. 
13-cv-8254 (S.D.N.Y. September 3, 2014).

FiduCiArY duTiEs

Kosloff et al. v. Smith et al.

The U.S. District Court for the District of Kansas 
holds that the plaintiff trustees’ claims of fiduciary 
breach against defendant trustees are time-barred 
under Section 413 of the Employee Retirement In-
come Security Act (ERISA) and the plaintiffs’ em-
bezzlement claims were preempted by ERISA. The 
plaintiff fiduciaries of an ERISA-governed profit-
sharing 401(k) plan allege that the defendants, 
former plan fiduciaries, breached their fiduciary 
duties under Section 404 of ERISA and embezzled 
assets, in violation of Kansas law, between 2004 
and 2013. The plaintiffs alleged that the defen-
dants failed to provide annual funding notices to 
participants and embezzled funds by transferring 
assets from the plan to another defined contribu-
tion plan sponsored by the plan’s third-party ad-
ministrator. The defendants countered that the 
plaintiffs’ ERISA claims arising prior to 2007 are 
time-barred. They also contended an embezzle-
ment claim based on Kansas state law is preempt-
ed by ERISA. The court agrees that no action may 
be commenced under ERISA after six years of the 
date of the last breach or violation or three years 
after the date on which plaintiff had actual knowl-
edge of such breach or violation; however, in the 
case of fraud or concealment, such action may be 
commenced within six years after the date of dis-
covery of such breach or violation. The plaintiffs 
asserted that they did not learn of the defendants’ 
actions until they had gained access to the rele-
vant documents. The court finds the plaintiffs’ ar-
gument unsupported because there is no evidence 
the defendants actively concealed their alleged 
breaches of fiduciary duty. The court also finds 
the plaintiffs’ embezzlement claim relates to an 
ERISA-governed plan and is therefore preempted 
by ERISA. The court grants the defendants’ mo-
tion to dismiss on all counts. No. 13-1466-JTM 
(D.Kan. September 17, 2014).
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BEnEFiT dEniAls

McCandless v. Standard insurance Company

The U.S. District Court for the Eastern District of Michi-
gan holds that the defendant administrator of a long-term 
disability (LTD) plan abused its discretion when it failed to 
consider additional medical evidence in its denial of benefits 
to the plaintiff participant. In September 2008, the plaintiff 
brought suit against the defendant insurance company for 
failure to provide LTD benefits under the policy. The court 
ruled in favor of the defendant. On appeal, the U.S. Court of 
Appeals for the Sixth Circuit reversed and remanded the case 
for an independent medical evaluation and further consider-
ation of the plaintiff ’s claim. Based on an independent medi-
cal evaluation (IME), the defendant denied the claim for 
the second time. The court granted the plaintiff ’s motion to 
supplement the administrative record with additional docu-
mentation, but the defendant denied the claim once again. 
The parties now seek review of the latest denial. Since the de-
fendant had discretion to interpret the disability policy, the 
court reviews the case under the arbitrary-and-capricious 
standard. The plaintiff had submitted evidence in the form 
of reports from a variety of other treating physicians special-
izing in their fields of expertise. She also presented evidence 
of her disability from the Social Security Administration. 
However, the defendant did not submit the new reports to its 
medical experts for consideration or provide any rationale in 
its decision resolving inconsistencies between the new evi-
dence and the IME. Further, the defendant did not explain 
why it found the IME more credible than the plaintiff ’s treat-
ing physicians. The plaintiff complained that the same bene-
fits review specialist reviewed and prepared the previous two 
denials, contrary to the policy guarantee that the person con-
ducting the review would be someone other than the person 
who denied the claim. Because the court identifies defects in 
the procedural decision-making process, the court decides 
to once again remand the case to the plan administrator for 
further consideration and orders the defendant to render its 
decision within 90 days. No. 2:08-cv-14195 (E.D.Mich. Sep-
tember 19, 2014).

BEnEFiT dEniAls

Preville v. Pepsico Hourly Employees Retirement Plan

The U.S. District Court for the Southern District of New 
York upholds the denial of disability retirement benefits by 
the defendant pension plan on the grounds that the plain-
tiff employee failed to timely apply for benefits. In 2009, the 
plaintiff filed for and received a disability benefit under his 
employer’s long-term disability plan. He was also eligible for 
a benefit from the Social Security Administration effective 
July 23, 2010. The plaintiff received a notice on June 17, 2009 
from the defendant, his employer’s pension plan, that he may 
be eligible for an immediate disability retirement benefit. The 
defendant’s plan terms provided that an eligible employee 
who becomes totally and permanently disabled may elect to 
receive an immediate disability pension within six months of 
having become disabled and within 30 days of notification by 
the plan administrator. Otherwise, a plan participant would 
have to wait until the age of 55 to commence his retirement 
benefits. The plaintiff met the definition of total and perma-
nent disability; however, he did not contact the defendant 
within 30 days of the notification date. The plaintiff applied 
for an immediate disability pension on October 6, 2011. The 
defendant denied the claim because the plaintiff did not make 
an election within 30 days of the defendant’s June 17, 2009 
letter. On December 31, 2011, the plaintiff appealed on the 
basis of his union’s collective bargaining agreement, which 
stated that if a vested participant becomes totally and perma-
nently disabled, the plan begins paying monthly benefits six 
months after the date of disability, regardless of age. On April 
12, 2012, the defendant denied the plaintiff ’s appeal, and the 
plaintiff subsequently filed suit. Because the plan administra-
tor had discretion under the plan, this case is reviewed using 
the arbitrary-and-capricious standard. The court holds it was 
apparent that the defendant’s decision to deny the plaintiff ’s 
claim for an immediate disability pension was neither arbi-
trary nor capricious because the plaintiff filed the claim more 
than two years after the defendant notified him of his eligibil-
ity for such benefit. The court grants summary judgment in 
favor of the defendant. No. 13 Civ. 5846 (S.D.N.Y. September 
22, 2014).
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sTOCk PlAns

in Re uBS ERiSA litigation

The U.S. District Court for the Southern District of New 
York grants the defendants’ motion for dismissal in an em-
ployee stock ownership plan (ESOP) stock-drop case for 
lack of standing by the plaintiff plan participant. In this class 
action lawsuit, the lead plaintiff filed suit in 2008 against a 
global investment bank and certain of its committee mem-
bers and directors for failure to act prudently by continu-
ing to offer company stock in two of its 401(k) plans dur-
ing a period in which the stock declined by 69%. The court 
dismissed the plaintiffs’ claim, finding that even the large 
decline in share price was insufficient to overcome the pre-
sumption of prudence in an Employee Retirement Income 
Security Act (ERISA) fiduciary’s decision to continue offer-
ing employer stock as an investment option. On appeal, the 
U.S. Circuit Court of Appeals for the Second Circuit affirmed 
the dismissal of the claims regarding one of the plans, pursu-
ant to the Moench presumption of prudence, but vacated the 

dismissal of the plaintiff ’s claims related to the other 401(k) 
plan and remanded the case to the court. On remand, the de-
fendants move to dismiss on the basis that the plaintiff lacks 
standing and fails to state a claim. The defendants argue the 
plaintiff makes no allegations demonstrating individual loss 
or provides any basis for connecting the plaintiff ’s purported 
losses to the fiduciaries’ alleged breaches. First, the court ad-
dresses the plaintiff ’s motion to amend her complaint based 
on the U.S. Supreme Court’s decision in Fifth Third Bancorp 
v. Dudenhoeffer. The court finds that granting the plaintiff 
leave to amend at this stage of litigation was not warranted 
because (1) the plaintiff had previously amended her com-
plaint and (2) the Supreme Court’s decision in Dudenhoeffer 
that a “presumption of prudence” does not apply to a fidu-
ciary’s decision to invest in company stock does not apply 
to the plan. The plaintiff fails to satisfy the standards for 
leave to amend her complaint. Second, the court finds the 
plaintiff lacks standing to bring the present action against 
the defendants under ERISA because she has not alleged 
the existence of a constitutionally cognizable particular and 
specific injury-in-fact under Article III of the Constitution. 
Therefore, the defendants’ motion to dismiss is granted and 
the plaintiff ’s motion to amend her complaint is denied. No. 
08-cv-6696 (S.D.N.Y. September 29, 2014).




