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DISABILITY BENEFITS

Claim for Equitable Surcharge to Remedy  
Breach of Fiduciary Duty Can Proceed

T he U.S. District Court for the Northern 
District of California denies the defendant 
disability plan’s motion to dismiss a dis-

abled plaintiff ’s claim seeking equitable relief to 
remedy the defendants’ alleged breach of fiduciary 
duty and mishandling of his disability claim.

The plaintiff was an employee and plan par-
ticipant in his employer’s insured disability plan. 
The defendants included the disability plan and 
the insurance company that administered the 
plan. The plaintiff filed a claim for disability ben-
efits in May 2000 when he underwent treatment 
for metastatic cancer. In July 2012, the defen-
dants terminated the plaintiff ’s benefits on the 
grounds that they had not been provided with 
updated medical records. The plaintiff appealed 
the termination of benefits, pointing out that the 
defendants had the information they needed to 
contact his providers for the additional informa-
tion. Finally, the plaintiff sent the defendants the 
updated records himself, but his benefits were 
still not reinstated. 

On June 13, 2014, the plaintiff filed suit alleging 
the defendants breached their fiduciary duties by 
(1) providing misleading information about the 
status of his claims and their attempts to secure 
information from his medical providers and (2) 
failing to fully and adequately investigate the facts 
and circumstances surrounding their decision to 
terminate his benefits. The plaintiff sought “other 
appropriate equitable relief ” from the defendants 
under Section 502(a)(3) of the Employee Retire-
ment Income Security Act (ERISA) in the form of 
an equitable surcharge to make him whole for his 
losses due to the breach.  

The defendants challenged the plaintiff ’s 
claims on several grounds. First, the defendants 
argued that a breach-of-fiduciary-duty action 
premised upon the mishandling of a claim for 
benefits is not cognizable. However, the U.S. Su-
preme Court ruled in Varity Corp. v. Howe that 
Section 502(a)(3) is broad enough to cover indi-

vidual relief for a breach of fiduciary obligation. 
Based on the Varity decision, the court found 
that a participant or beneficiary has standing 
under Section 502(a)(3) to seek individual re-
covery in the form of “appropriate equitable 
relief ” and that individual claimants, although 
foreclosed from seeking individual remedies un-
der Section 502(a)(2), and unable to show they 
had benefits due them under Section 502(a)(1)
(B), could proceed under Section 502(a)(3) for 
other appropriate, individual relief. 

The defendants also contended that the plain-
tiff had adequate remedy under Section 502(a)(1)
(B), rendering “other equitable relief ” under Sec-
tion 502(a)(3) unavailable as a matter of law. The 
court finds that a claim for relief under Section 
502(a)(1)(B) does not preclude a claim under Sec-
tion 502(a)(3). Moreover, the plaintiff ’s claim un-
der Section 502(a)(3) was only against the insur-
ance company. The defendants claimed that the 
Ninth Circuit in Gabriel v. Alaska Electrical Pension 
Fund found that an equitable surcharge remedy 
was available to make only the trust whole, not an 
individual beneficiary. The Gabriel court held that 
no surcharge remedy could be awarded except in 
cases of unjust enrichment of the fiduciary at the 
expense of the trust or to recoup losses to the trust 
estate.

The court determines that the defendants’ re-
liance on Gabriel was premature, given that a 
petition for rehearing en banc was pending, and 
points out that four other circuits had deter-
mined that Amara opened the door to monetary 
relief under a surcharge theory that would make 
a beneficiary whole for losses caused by a breach 
of fiduciary duty. Therefore, the court permits the 
plaintiff ’s claim for an equitable surcharge to rem-
edy a breach of a fiduciary duty to proceed and 
denies the defendants’ motion to dismiss.    

Zisk v. Gannett Company Income Protection Plan et al., 
No. 14-cv-00391-YGR (N.D.Cal. November 6, 2014).


