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Other Recent Decisions

HEALTH AND WELFARE

Cole et al. v. Trinity Health Corporation
The U.S. Court of Appeals for the Eighth Circuit 
affirms the district court’s decision not to award 
damages under the Consolidated Omnibus Bud-
get Reconciliation Act (COBRA) after the de-
fendant employer failed to notify the plaintiff 
employee and her family of the cancellation of 
their medical coverage. The employee and her 
family (the plaintiffs) were enrolled in the medi-
cal plan sponsored by her employer (the defen-
dant). The employee took a leave of absence and 
applied for long-term disability (LTD) benefits, 
effective June 8, 2011. While the decision was 
pending, the defendant paid the plaintiffs’ medi-
cal care claims under a “reservation of rights” to 
pursue reimbursement should LTD coverage be 
denied. On October 18, 2011, the defendants de-
termined the plaintiff employee was not eligible 
for LTD benefits. Because of an administrative 
error, the plaintiffs continued to receive medi-
cal coverage until May 1, 2012, approximately 11 
months after the employee’s termination date of 
June 8, 2011. However, neither the defendant’s 
long-term benefits provider nor its medical plan 
provider sought repayment of the provisional 
benefits. In October 2012, the plaintiffs filed suit 
in district court against the defendant, alleging 
the company violated the COBRA by failing to 
notify them of their right to continuing health 
care coverage. The plaintiffs sought statutory 
damages, but the district court found the plain-
tiffs had received free medical coverage well be-
yond the plaintiff employee’s termination of em-
ployment and granted summary judgment to the 
defendant. On appeal, the court finds the plain-
tiffs were not entitled to actual damages because 
the amount of their COBRA premiums would 
have exceeded their out-of-pocket expenses for 
unpaid medical claims during the period they 
were without medical coverage. The court ex-
plains that failure to timely notify beneficiaries 
under COBRA could result in statutory liabil-

ity of up to $110 per day from the date of such 
failure, at the discretion of the court. The court 
denies the plaintiffs statutory damages because 
they received benefits through April 2012 even 
though coverage should have been terminated in 
June 2011. The court also finds no evidence the 
defendant acted in bad faith or willfully failed 
to notify the plaintiffs of their COBRA rights or 
termination of their coverage. Accordingly, the 
court finds no error or abuse of discretion in the 
district court’s denial of damages and affirms the 
grant of summary judgment for the defendant. 
No. 14-1408 (8th Cir. December 15, 2014).

SEVERANCE

Russell v. Harman International Industries 
et al.
The U.S. Court of Appeals for the District of 
Columbia Circuit holds that the plaintiff former 
employee waived his right to bring stock-drop 
claims under the Employee Retirement Income 
Security Act (ERISA) against his defendant em-
ployer when he accepted a severance payment 
in exchange for a waiver of ERISA claims. The 
plaintiff was a former employee of a manufactur-
ing company and participant in the company’s 
401(k) plan. The plan invested primarily in com-
pany stock. The defendants included the com-
pany and various individuals associated with the 
company. In 2007, the defendants announced the 
potential acquisition of the company by another 
corporation. The deal fell through, triggering 
a decline in the value of company stock. A few 
months later, the plaintiff accepted a severance 
payment in exchange for an agreement to dis-
charge the defendants from any claims arising on 
or before the effective date of the agreement, in-
cluding claims relating to ERISA. The agreement 
afforded the plaintiff seven days and the oppor-
tunity to consult an attorney before voluntarily 
signing the agreement. In December 2007, the 
plaintiff filed suit on behalf of himself and other 
participants in the plan against the defendants 
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for breach of fiduciary duty under Section 404 
of ERISA. The plaintiff contended the defendants 
made false and misleading statements to the po-
tential investors, which caused the acquisition to 
fail and the subsequent drop in stock price. The 
district court determined that the plaintiff had 
knowingly and voluntarily waived his ERISA 
claims by signing the agreement and granted 
summary judgment for the defendants. The 
plaintiff appealed, arguing the district court vio-
lated Federal Rule of Civil Procedure Rule 12(d) 
by allowing the defendants to use his agreement 
to support their motion to dismiss but failing to 
allow him discovery as to whether he knowingly 
and voluntarily signed the agreement. The court 
finds even if the district court erred under Rule 
12(d), the violation was harmless because no 
amount of discovery would have led to any evi-
dence undermining the knowing and voluntary 
nature of the plaintiff ’s consent. The court finds 
that the plaintiff was afforded the opportunity to 
have an attorney review the agreement and was 
not prejudiced by his lack of discovery. Accord-
ingly, the court affirms the district court’s grant 
of summary judgment for the defendants. No. 
13-7095 (D.C. Cir. September 12, 2014).

CONTRIBuTIONS

Twin City Pipe Trades Service Association, 
Inc. et al. v. MSES, LLC
The U.S. District Court for the District of Min-
nesota grants partial summary judgment in fa-
vor of the plaintiffs, finding that the defendant 
employer owed the plaintiffs delinquent contri-
butions, liquidated damages, interest and attor-
ney fees. However, the court denies the plain-
tiffs’ request that the defendant post a bond. The 
plaintiffs were a nonprofit trade service asso-
ciation and trustees of a multiemployer benefit 
fund. The defendant was a contractor and party 
to a collective bargaining agreement (CBA) with 
a local union that was affiliated with and par-
ticipated in the plan. The plaintiffs received all 
benefit contributions made by area employers in 
the plumbing and pipefitting industry, including 
the defendant, and distributed the contributions 

into various employee benefit plans according to 
their respective terms. The plaintiffs filed suit al-
leging the defendant failed to submit fringe ben-
efit and pension contributions as required by the 
CBA and sought judgment in the amount of un-
paid contributions, an $88,000 bond for future 
contributions and attorney fees. The defendant 
contested the bond requirement, stating it was 
not currently performing work and had not for 
two years. The court explains that the Employee 
Retirement Income Security Act (ERISA) gener-
ally permits fiduciaries to request appropriate 
equitable relief to redress ERISA violations or to 
enforce the terms of a CBA under Section 502(a)
(3). However, the court finds no basis to con-
clude the plaintiffs were entitled to prospective 
relief in the form of a bond. The CBA provided 
that, in the event of default, the defendant was 
required to post a bond sufficient to pay all of the 
payment due for a period of at least three months 
in advance. However, the court finds the provi-
sion unenforceable since it appeared unlikely 
that the defendant would perform any relevant 
work under the CBA in the future. In addition, 
the court determines that if the defendant does 
resume work and fails to make benefit contribu-
tions in the future, the plaintiffs may seek redress 
through another lawsuit. Accordingly, the court 
grants the plaintiffs’ motion for summary judg-
ment for the principal amount of the contribu-
tions, liquidated damages and interest, plus at-
torney fees and costs, but denies the plaintiffs’ 
request for the defendant to post a bond. No. 13-
2554 (D.Minn. December 11, 2014).

FIDuCIARY DuTIES

Rainey v. Sun Life Assurance Company  
of Canada et al.
The U.S. District Court for the Middle District 
of Tennessee finds that equitable surcharge was 
an available remedy for a beneficiary whose 
deceased spouse detrimentally relied on a life 
insurance company’s representation that dece-
dent was covered under a policy that offered a 
greater benefit. The plaintiff was the spouse of 
a deceased participant in an Employee Retire-
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ment Income Security Act (ERISA) life insur-
ance plan. The defendants included the plan 
administrator and insurance provider. The 
plaintiff sought the equitable remedy of sur-
charge in the amount of $784,000, which rep-
resented the difference between the amount of 
life insurance the decedent believed she had 
purchased and the amount paid by the defen-
dants. The defendants argued the surcharge was 
only available if a breach of fiduciary duty re-
sulted in a loss to the trust or plan assets or if 
the breach unjustly enriched the fiduciary. The 
court notes that participants may bring a civil 
action to enjoin any act or practice that violates 
ERISA or the terms of a plan to obtain appropri-
ate equitable relief under ERISA Section 502(a)
(3). The court explains that the U.S. Supreme 
Court recognized the possibility of an equitable 
award in the form of a surcharge for breaches 
of fiduciary obligations by plan administra-
tors in Cigna Corp. v. Amara. The court states 
that, according to Amara, to obtain relief under 
the surcharge theory, a plan participant must 
show that the plan administrator’s breach of 
fiduciary duty actually harmed the participant. 
Finding the defendants’ misrepresentation of 
the decedent’s benefit caused sufficient harm to 
the plaintiff, the court awards the plaintiff the 
full amount of the $934,000 policy, minus the 
$150,000 previously paid by the defendants. No. 
3-13-0612 (M.D.Tenn. December 15, 2014).

WITHDRAWAL LIABILITY

CECo Concrete Construction, LLC v.  
Centennial State Carpenters Pension Trust
The U.S. District Court for the District of Col-
orado holds that an arbitrator correctly deter-
mined a construction company was not under 
common control with an affiliated entity and 
was exempt from paying withdrawal liability to 
a multiemployer pension plan under the Mul-
tiemployer Pension Plan Amendments Act of 

1980 (MPPAA). The plaintiff was a construc-
tion company that participated in the defendant 
multiemployer pension plan. The plaintiff with-
drew from the plan on May 1, 2010. Under Sec-
tion 4203 of the Employee Retirement Income 
Security Act (ERISA), as amended by MPPAA, 
construction companies are exempt from paying 
withdrawal liability when the employer with-
draws from a multiemployer plan under certain 
conditions, unless the employer resumes opera-
tions within five years. However, the defendant 
assessed withdrawal liability of nearly $1 mil-
lion against the plaintiff. In accordance with 
Section 4221 of ERISA, the plaintiff initiated 
arbitration proceedings and made the requisite 
withdrawal payments to the defendant during 
the pendency of the arbitration process. The dis-
pute arose whether the plaintiff was under com-
mon control with another entity acquired by the 
plaintiff ’s parent company five months after the 
plaintiff withdrew from the plan. Under ERISA 
Section 4001(b)(1), all employees of trades or 
businesses that are under common control are 
treated as a single employer for purposes of 
withdrawal liability. The arbitrator determined 
the date on which the plaintiff ceased to have 
an obligation to contribute to the plan was the 
date on which withdrawal liability should be de-
termined. The arbitrator found that the plaintiff 
and the acquired company had common own-
ership but lacked interrelation of operations, 
common management or centralized control 
of labor relations. The arbitrator found the two 
companies could not be considered to be a sin-
gle employer because they were not under com-
mon control on the date the plaintiff withdrew 
from the plan. Therefore, the court affirms the 
arbitrator’s decision and grants the plaintiff ’s 
motion for summary judgment. The defendant 
is ordered to refund all of the plaintiff ’s with-
drawal liability payments with interest. No. 13-
cv-01749 (D.Colo. December 18, 2014).


