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Reduction-in-Force Policy Is Not  
an ERISA Severance Plan

T he U.S. District Court for the District of 
New Mexico lacks jurisdiction to rule on a 
plaintiff former employee’s state law claims 

for breach of the defendant employer’s reduction-
in-force (RIF) policy. 

The plaintiff was employed by the defendant 
corporation performing classified work in the 
design of nuclear weapons. The plaintiff self-re-
ported to the defendant he had been charged with 
misdemeanor hunting law violations. A month 
later, the defendant suspended the plaintiff ’s se-
curity clearance and terminated his employment.   

The plaintiff filed a complaint in state court al-
leging breach of the defendant’s RIF policy. The 
defendant filed a notice of removal in federal court 
on the grounds that the RIF policy was a sever-
ance plan governed by the Employee Retirement 
Income Security Act (ERISA). The defendant also 
filed a motion to dismiss the plaintiff ’s case, argu-
ing the plaintiff failed to state any claims because 
the plaintiff ’s causes of action were preempted by 
ERISA Section 502 civil enforcement provisions, 
not state law violations.  

The defendant argues that the RIF policy con-
stitutes an ERISA employee benefit plan because it 
contained provisions on severance pay. In response, 
the court notes an ERISA “employee welfare bene-
fit plan” must contain the following criteria: It must 
be (1) a plan, fund or program (2) established or 
maintained (3) by an employer (4) for the purpose 

of providing benefits (5) to participants or their 
beneficiaries.  The court determines that the RIF 
policy did not exist “for the purpose of providing” 
severance benefits to participants. The section 
discussing severance was only a small part of the 
process governing the elimination of employment 
positions. The court finds that the RIF policy is 
not an ERISA plan simply because one of its pro-
visions concerned severance pay. 

The court analyzes whether it has jurisdiction 
to rule on the case under ERISA or should remand 
it to state court. Section 514(a) states that ERISA 
“shall supersede any and all state laws insofar as 
they may not or hereafter relate to any employee 
benefit” covered under ERISA. If the court deemed 
the RIF policy to be an ERISA plan, the plaintiff 
could have raised an ERISA Section 502(a) claim 
to recover benefits due to him under the terms 
of the plan, enforce his rights under the plan or 
clarify his rights to future benefits. In addition, 
the plaintiff could have brought a claim under 
ERISA Section 510 prohibiting a person from dis-
charging, disciplining or discriminating against a 
participant for exercising any right to which he is 
entitled under the provisions of an employee ben-
efit plan or for the purpose of interfering with the 
attainment of any right to which such participant 
may become entitled under the plan. 

However, the court concludes that not only 
was the RIF policy not an ERISA plan, the plain-
tiff ’s factual allegations and legal assertions left 
no room for the court to recharacterize his claims 
as either arising under Section 510 or otherwise 
triggering the protections of ERISA’s civil enforce-
ment scheme under Section 502. Since the plain-
tiff ’s claims arise under state law and are not pre-
empted by ERISA, the court finds it lacks subject 
matter jurisdiction over the case and accordingly 
remands the case to state court.  

Rivera v. Los Alamos National Security, LLC, No. CV 
14-00780 WJ/GBW (D.N.M. February 5, 2015).
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