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STATUTE OF 
LIMITATIONS

ERISA Statute of Limitations Provision  
Tolled in Cases of Fraud or Concealment 

T he U.S. Court of Appeals for the Tenth Cir-
cuit reverses the dismissal of fiduciary 
claims brought by the plaintiff retirees 

against their defendant former employer on 
grounds that the statute of limitations was tolled 
because of fraud or concealment. 

The plaintiffs included a class of retirees for-
merly employed by a telecommunications corpo-
ration. The defendants were the corporation, its 
predecessor companies and affiliates and each of 
their respective employee benefit welfare plans. 
In November 2005, the defendants began imple-
menting a series of amendments to their various 
prescription drug and life insurance benefit plans 
for Medicare-eligible retirees and their depen-
dents. The plaintiffs filed suit in district court al-
leging their right to benefits, as described in the 
applicable summary plan descriptions (SPDs), 
was vested for their lifetimes. 

In their motion for summary judgment, the de-
fendants presented 30 SPDs, asserting the relevant 
named plaintiffs retired under an identified SPD 
or an SPD identical in all material respects to one 
of the identified SPDs. The district court found 
that each of the SPDs contained either a reserva-
tion-of-rights clause permitting the defendants to 
amend the plans or language effectively terminat-
ing coverage when the life insurance policy ended. 

In a motion for reconsideration of the district 
court decision, the plaintiffs asserted summary 
judgment should not have been granted against 
class members covered under other SPDs and col-
lective bargaining agreements not included with 
the defendants’ motion for summary judgment. 

The circuit court finds none of the SPDs con-
tained affirmative language promising lifetime 
benefits and affirms that the district court did not 
abuse its discretion by granting summary judg-
ment in favor of the defendants. The court agrees 
that the defendants were entitled to summary 
judgment only as to the claims premised on the 
submitted SPDs, rather than encompassing all 

health or life insurance benefit claims asserted 
by each identified class member. Accordingly, the 
district court erred by dismissing claims for life 
insurance or health benefits of class members not 
included in the 30 SPDs under review. 

The plaintiffs also claimed the defendants 
breached their fiduciary duties by withholding 
benefits due them, misrepresenting and conceal-
ing material benefits information and misleading 
them into believing their health and life insurance 
benefits could not be amended or terminated. 
The district court dismissed all of the plaintiffs’ 
breach-of-fiduciary-duty claims as untimely. 
However, the circuit court finds the district court 
erred to the extent it dismissed the claims under 
Section 502(a)(3) of the Employee Retirement 
Income Security Act (ERISA) as untimely. The 
court explains claims brought pursuant to Section 
502(a)(3) are governed by the most analogous 
state statute of limitations and not ERISA Section 
413. Accordingly, the court reverses the district 
court’s dismissal  and confines the breach-of-fi-
duciary-duty claims to those arising under ERISA 
Section 404, which are subject to ERISA Section 
413 statute of limitations requirements.

 The court states the plaintiffs had six years 
to file their lawsuit under Section 413, measured 
from (1) the date of the last action constituting 
part of the breach or (2) the latest date on which 
the breach could have been cured by the fiduciary, 
unless there was a showing of fraud or conceal-
ment. The court explains other circuit courts have 
held that a fraud or concealment exception does 
not apply to breach-of-fiduciary-duty claims based 
on fraud alone without affirmative action of con-
cealment. However, the court believes the better 
view is that the fraud-or-concealment provision 
is a legislatively created exception to the six-year 
statute of repose under Section 413. Accordingly, 
Section 413 applies when a plaintiff alleges the de-
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The court notes that it does not matter how 
deficient the defendants’ motion was with respect 
to the plaintiff lender’s status as a trade or busi-
ness. The deficiency did not warrant the entry 
of summary judgment against the defendants on 
that issue absent the defendants first being given 
notice and a chance to present evidence showing 
there was a material dispute of fact. In fact, the 
plaintiffs did not seek summary judgment on the 
merits of whether the defendants’ claim for with-
drawal liability was based on the plaintiff lender’s 
status as a trade or business. Instead, the plaintiffs 

pursued summary judgment claiming it was the 
bankruptcy reorganization plan that barred the 
defendants from pursuing the withdrawal liability 
claim against them. The court concludes the dis-
trict court erred by failing to give the defendants 
the opportunity to present evidence on the ques-
tion of whether the plaintiff lender was a trade or 
business for purposes of withdrawal liability. Ac-
cordingly, the court vacates the judgment in fa-
vor of the plaintiffs and remands the case to the 
district court for proceedings consistent with its 
opinion.    

Hotel 71 Mezz Lender LLC et al. v. The National Retire-
ment Fund et al., No. 14-2034 (7th Cir. February 6, 
2015).

Court Overturns Determination That Lender
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fendant breached a fiduciary duty by (1) making a 
false representation of fact, whether by words or 
conduct, (2) making false or misleading allega-
tions or by concealment of that which should have 
been disclosed, which deceives and is intended to 
deceive another so that he shall act upon it to his 
legal injury, or (3) concealing his breach of fidu-
ciary duty by withholding information he knows 
and is duty-bound to reveal. Therefore, the court 
allows the suspension of the limitations period for 
fiduciary breaches based on fraud or concealment.

 The records indicated the defendants amend-
ed the health plans to avoid duplication of cover-
age under Medicare, which is permissible under 
federal regulations. In addition, since the defen-
dants amended the life insurance benefits to re-
duce costs and not based on age factors, the court 
agrees with the district court that the defendants 
did not violate the Age Discrimination in Em-
ployment Act (ADEA).

In conclusion, the court holds the defendants 
did not contractually agree to provide the plain-
tiffs with lifetime health or life insurance benefits 

and affirms the grant of summary judgment as to 
the contractual vesting claims arising from the 
SPDs identified in the defendants’ motion for 
summary judgment. 

To the extent the district court granted sum-
mary judgment against class members whose con-
tractual vesting claims arise from SPDs other than 
the 30 presented to the court, the court reverses the 
grant of summary judgment and remands for fur-
ther proceedings. The court reverses the dismissal 
of the plaintiffs’ Section 502(a)(3) breach-of-fidu-
ciary-duty claim and Section 404(a)(1) breach-of-
fiduciary-duty claims, but only to the extent those 
claims are premised on a fraud theory. 

Since the defendants’ decision to reduce or ter-
minate the group life insurance benefit was based 
on a reasonable factor other than age, their ac-
tions did not violate ADEA and the court affirms 
the grant of summary judgment in favor of the 
defendants. The court also affirms the dismissal 
of the plaintiffs’ ADEA claims involving the re-
duction or elimination of postretirement health 
benefits for Medicare-eligible employees because 
federal regulations expressly permit it.  

Fulghum et al. v. Embarq Corporation et al., No. 13-
3230 (10th Cir. February 24, 2015).
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