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Other Recent Decisions

 COMPEnSATIOn

Forte v. BNP Paribas et al. 

The U.S. District Court for the Southern Dis-
trict of New York finds the defendant bank’s bo-
nus program was not governed by the Employee 
Retirement Income Security Act (ERISA) and 
denies the plaintiff employee’s claims for alleged 
promised benefits. The plaintiff was a former 
executive in the investment banking division of 
the defendant international bank. The plaintiff 
was recruited by the defendant in August 2011 
and told that he would manage one of the de-
fendant’s most profitable clients. The plaintiff 
received his full bonus for 2011, but the defen-
dant assigned a different representative to man-
age the client, causing the plaintiff to miss his 
2012 sales target and not receive a bonus for 
that year. Under the defendant’s bonus plan, a 
percentage of an employee’s bonus was paid im-
mediately and the remainder was retained by 
the defendant to be disbursed over the course 
of the following three years in the form of cash 
and company stock units. The plan provided 
that if an employee retired or terminated em-
ployment, the unpaid bonus would lapse. In 
November 2013, the plaintiff resigned before 
receiving full payment of the deferred portion 
of his 2011 bonus and the defendant refused 
to pay the balance. The plaintiff argued that he 
was constructively discharged because the de-
fendant had materially altered the terms of its 
initial job offer and failed to compensate him 
at the level he had been promised.  The plaintiff 
filed suit claiming benefits owed to him under 
ERISA Section 502(a)(1)(B), breach of fidu-
ciary duty under Section 404 and interference 
with benefits under Section 510. The defendant 
moved to dismiss the case, arguing that the 
plan is not an “employee benefit plan” within 
the purview of ERISA and cannot give rise to 
an ERISA cause of action. The court explains 

that Section 3(2) of ERISA defines an employee 
pension benefit plan as a plan, fund or program 
maintained by an employer that provides retire-
ment income to employees or results in a defer-
ral of income for periods extending to termi-
nation of covered employment or beyond. The 
definition specifically excludes bonuses un-
less such payments are systematically deferred 
to the termination of covered employment or 
beyond so as to provide retirement income to 
employees. The court agrees with the defendant 
that the plan is a bonus plan and exempt from 
ERISA. The plan was discretionary and its pur-
pose was to incentivize employee performance, 
not to provide a retirement income. In addi-
tion, payments under the plan were paid over 
a three-year period, not after termination of 
employment. Accordingly, the court grants the 
defendants’ motion to dismiss on each of the 
ERISA claims. No. 14-CV-8556 (S.D.N.Y. June 
8, 2015).

PREEMPTIOn

McCulloch Orthopedic Surgical  
Services v. united Healthcare Insurance 
Company of New York
The U.S. District Court for the Southern Dis-
trict of New York determines federal court is 
the proper venue for a plaintiff physician’s claim 
against the defendant health plan administrator 
for reimbursement of benefits. The plaintiff was 
a surgeon who performed arthroscopic knee 
surgery on a patient covered by a health care 
plan administered by the defendant insurance 
company. Prior to performing the surgery, the 
plaintiff contacted the defendant and was told 
that the surgical procedures were covered, that 
the plan provided for payment to out-of-net-
work physicians and that the plaintiff would be 
reimbursed at 70% of the usual, customary and 
reasonable rate for such a procedure. However, 
the defendant only paid the plaintiff a small 
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fraction of the amount he claimed for the sur-
gery. The plaintiff filed suit in New York state 
court claiming promissory estoppel against the 
defendant’s verbal confirmation of coverage 
for the surgery, but the defendant removed the 
case to federal court on the basis of Employee 
Retirement Income Security Act (ERISA) pre-
emption. The plaintiff objected to the removal 
on the ground that the court lacked jurisdiction 
and filed a motion to remand the case to state 
court or, in the alternative, dismiss the case 
without prejudice so he could refile the case in 
state court. The court noted that at least one of 
the claims asserted by the plaintiff must be pre-
empted under Section 502(a) of ERISA in order 
for removal to federal court to be proper. Since 
parties with assignments of benefits have a de-
rivative ability to pursue lawsuits under ERISA 
and the plaintiff had a plausible claim for ben-
efits, the court finds the plaintiff is a proper 
beneficiary under ERISA. The court finds no 
valid reason to remand the case to state court 
and denies the plaintiff ’s motion to do so. The 
court grants the defendant’s motion to dismiss. 
No. 14-CV-6989 (S.D.N.Y. June 8, 2015).

HEALTH CARE

Brown et al. v. Blue Cross Blue Shield 
of Tennessee, Inc.
The U.S. District Court for the Eastern District 
of Tennessee grants the defendant insurance 
company’s motion to dismiss a claim by the 
plaintiff medical practice and its owner for lack 
of standing as beneficiaries under the Employee 
Retirement Income Security Act (ERISA). The 
plaintiffs regularly saw patients under the de-
fendant insurance company’s plans as an in-
network provider. Under an agreement between 
the plaintiffs and the defendant, the plaintiffs 
submitted bills on behalf of patients and re-
ceived payment directly from the defendant. In 
November 2013, the defendant conducted an 
audit of the plaintiffs’ reimbursement claims 
and discovered they had allegedly improperly 
billed and received payment for certain ex-

cluded investigational procedures. The defen-
dant sent notices to the plaintiffs and requested 
recoupment of the amounts paid. When the 
plaintiffs refused to comply, the defendant be-
gan to recoup the overpayments by offsetting 
them against new reimbursement claims. The 
plaintiffs filed suit seeking injunctive and de-
claratory relief under ERISA Sections 502(a)
(3) and 502(a)(1)(B) as beneficiaries because 
the benefits forms executed by their patients 
constituted an assignment of rights. The de-
fendant argued the plaintiffs’ claims should 
be dismissed for failure to state a claim pursu-
ant to Federal Rules of Civil Procedure 12(b)
(6) and lack of subject matter jurisdiction un-
der Federal Rules of Civil Procedure 12(b)(1). 
The defendant contended the language in the 
benefits forms did not refer to any legal rights, 
much less express an intent to transfer those 
rights, and thus could not constitute a valid as-
signment of such rights. The court notes that 
the benefits forms authorized payment of in-
surance benefits to the plaintiffs, but patients 
were financially responsible for any charges 
not covered by health benefits. The court ex-
plains that a form providing for direct payment 
to the provider does not constitute an assign-
ment, which divests patients of their own right 
to pursue ERISA remedies. The court notes that 
an assignment of benefits is valid only when 
the assignor indicates a clear intent to transfer 
rights to the assignee. The court concludes that 
the benefits forms are not valid assignments to 
the plaintiffs because the language does not suf-
ficiently express an intent to transfer patients’ 
rights to pursue ERISA claims. Therefore, the 
plaintiffs do not have standing to pursue their 
ERISA claims. The court grants the defendant’s 
motion to dismiss for lack of subject matter ju-
risdiction. No. 1:14-CV-00223 (E.D.Tenn. June 
9, 2015).
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STATuTE OF LIMITATIOnS

Reynolds v. Merrill Lynch Basic  
Long Term Disability Plan et al. 

The U.S. District Court for the District of Hawaii dis-
misses a former employee’s claim for penalties for failure 
by his employer to provide requested plan documents. 
The plaintiff was a former employee of a stock trading 
company until he became disabled in 2004. The defen-
dants included the company and the long-term disability 
plans in which he participated. The plaintiff successfully 
obtained benefits under the plans, but all of his requests 
for copies of the plans to determine whether he was prop-
erly paid and whether there were any survivor rights were 
ignored. The plaintiff brought suit asserting a claim for 
relief under Section 502(c) of the Employee Retirement 
Income Security Act (ERISA) based on the defendants’ 
failure to timely respond to the plaintiff ’s request for 
documents and sought penalties of $110 per day from 
January 2004 through the date of judgment, plus attorney 
fees. The defendants moved to dismiss the case as time-
barred. The court explains that a benefits plan adminis-
trator must furnish a copy of plan documents upon writ-
ten request of any participant or beneficiary within 30 
days of such request or the court may determine the plan 
administrator was liable for penalties of up to $110 per 
day. Since ERISA Section 502 does not include a statute 
of limitations, the court applies Hawaii’s six-year statute 
of limitations. The defendants argue that the plaintiff ’s 
claim based on a failure to provide documents accrued 
30 days after his request for documents was made and is 
therefore time-barred. The plaintiff argued the daily pen-
alty accrues only when there is an express and unequivo-
cal denial of benefits, even if the denial takes a decade or 
more. The plaintiff reasons that to hold otherwise would 
require a beneficiary to renew his or her request daily, 
which would be unduly burdensome. The court rejects 
the plaintiff ’s interpretation of ERISA Section 502 and 
concludes that the plaintiff ’s claim accrued 30 days af-
ter the January 2004 written request for plan documents, 
and this action, filed ten years later, is time-barred. Ac-
cordingly, the court rejects the plaintiff ’s complaint and 
grants the defendants’ motion to dismiss. No. 15-00109 
(D.Haw. June 19, 2015).

BEnEFIT LITIGATIOn

Carter et al. v. General Motors  
Hourly-Rate Plan et al. 

The U.S. District Court for the Southern District of Indiana 
finds that the plaintiff former employees who were trans-
ferred in a spinoff to an acquiring company cannot com-
mence retirement payments under the defendant pension 
plan until they terminate employment with the new com-
pany. The plaintiffs were former employees of a division of 
an automobile manufacturing company and former partici-
pants in the employer’s pension plan. The defendants includ-
ed their former employer and the plan. The former employer 
sold the division where the plaintiffs worked in 2007. As part 
of the sale, the former employer, the union that represent-
ed the plaintiffs and the acquiring company entered into a 
memorandum of understanding regarding the transferred 
employees. The memorandum provided that the acquiring 
company would create a pension plan identical to the defen-
dant plan and would provide retirement benefits at the same 
level as the plaintiffs would have received had they remained 
with their former employer. In 2014, the plaintiffs requested 
benefits under the defendant plan while still employed at 
the new company. The plaintiffs contended they had ter-
minated employment with the former employer and were 
therefore entitled to commence receiving their pension pay-
ments. The defendants denied their claims, asserting that the 
new company was a “successor company” under the terms 
of the plan, and the plaintiffs were not eligible for benefits 
until they terminated employment with the new company. 
The plan provided that former employees who transferred to 
a divested successor company must terminate employment 
with the successor company to break service and retire. The 
plaintiffs brought suit, arguing the memorandum was not an 
amendment to the plan, the new company was not a “succes-
sor company” and the plan was sufficiently unclear such that 
the ambiguity should be construed in their favor. The court 
disagrees, finding that the memorandum was sufficient to 
amend the plan and the new company met the definition of a 
successor company. Therefore, the court finds that the plan was 
adequately amended to require termination of employment at 
the new company before the plaintiffs could become eligible 
for benefits and denies the defendants’ motion for summary 
judgment. No. 1:14-cv-00564 (S.D.Ind. June 23, 2015).


