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Treating health care and retirement benefits of part-time, temporary and  
seasonal workers differently from those of regular workers—as many  
employers do—can result in unforeseen complications.

M any employers believe they can hold down 
costs by limiting the benefits they provide 
to their part-time, temporary and seasonal 
employees. To do this, many employers 

outright exclude such employees from participating 
in their health plans and/or retirement plans. Alterna-
tively, some employers allow part-time, temporary and 
seasonal employees to participate in their plans but on a 
different basis than regular employees.

While generally legally permissible, treating part-
time, temporary and/or seasonal employees differently 
from regular employees may create unforeseen com-
plications. At best, such provisions create the need for 
complicated recordkeeping. Accordingly, employers 
should carefully consider the following factors when de-

ciding what benefits to offer their part-time, temporary 
and seasonal employees.

Health Benefits
Employee health benefits have made headlines lately 

because of the implementation of the Patient Protec-
tion and Affordable Care Act (ACA). Most recently, the 
employer shared responsibility provisions of ACA (also 
known as play or pay) have caused employers to evalu-
ate the health coverage they provide to employees. Play 
or pay provisions require that applicable large employers 
(ALEs) offer coverage meeting certain criteria to their 
full-time employees (i.e., anyone who works 30 hours or 
more per week) or possibly pay a penalty.

Because this applies only to full-time employees, many 
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employers are considering excluding 
part-time, temporary and seasonal 
employees from coverage. While this 
is permissible under ACA, ACA none-
theless requires employers to track all 
employees’ hours to determine whether 
the employer is an ALE and whether 
the excluded employee is actually eli-
gible for coverage.

ALEs

An ALE is an employer that employs 
50 or more full-time employees. In de-
termining whether an employer is an 
ALE, the employer must also count its 
full-time equivalents (FTEs). Thus, to 
determine whether an employer must 
comply with the play-or-pay require-
ments, the employer must measure the 
hours worked by all of its part-time, 
temporary and seasonal employees. 

For example, assume an employer 
has 30 employees who work 30 hours 
or more per week and another 30 who 
work 20 hours per week. In this case, 
the employer has 30 regular full-time 
employees and 20 FTEs. Because the 
employer has at least 50 full-time em-
ployees, it is an ALE subject to the play-
or-pay requirements.

Note that although seasonal workers 

must also be taken into account in de-
termining the number of full-time em-
ployees, an employer is not considered 
an ALE if (1) the employer’s workforce 
exceeds 50 full-time employees for 120 
days or fewer during the calendar year 
and (2) the employees in excess of 50 
employed during such 120-day period 
are seasonal workers. An employer can 
apply any reasonable, good-faith defi-
nition to determine who its seasonal 
employees are. 

Coverage for Full-Time Employees

As indicated, ALEs must provide 
coverage that meets certain criteria to 
their full-time employees or face pay-
ing a penalty. Thus, regardless of job 
classifications, ALEs must determine 
whether an employee is actually a full-
time employee. To determine who an 
ALE’s full-time employees are, the ALE 
must measure each employee’s hours 
under one of two methods. 

The first is the monthly measure-
ment method, under which an em-
ployer counts an employee’s hours each 
month. While seemingly simple, this 
method could result in employees go-
ing on and off coverage. For example, 
if a part-time employee normally works 

ten hours per week but then one month 
averages more than 30 hours a week, 
the employee would be considered full-
time and should be offered coverage. 
This method creates administrative 
burdens for human resource profes-
sionals responsible for employees’ en-
rollment and disenrollment.

The second method is the look-back 
method. Under this method, an em-
ployer chooses a measuring period for 
measuring each employee’s hours. If the 
employee has enough hours of service 
to qualify as a full-time employee, the 
employer should offer the employee 
coverage for a stability period that is at 
least as long as the measuring period. 
Although this method avoids the on-
and-off coverage issue that arises under 
the monthly measurement method, the 
look-back method rules are complex. 
Employers wishing to use this method 
should seek guidance from legal coun-
sel. 

Regardless of the method used, if an 
employer fails to offer coverage to most 
of its full-time employees, the employer 
may be subject to an employer shared 
responsibility payment. Thus, employ-
ers that choose to offer coverage only to 
their full-time employees will nonethe-
less need to track hours for their part-
time, temporary and seasonal employ-
ees.

Qualified Retirement Plans
To save on retirement plan costs, 

employers often wish to exclude part-
time, temporary and seasonal employ-
ees from participating in these plans. 
However, the Internal Revenue Service 
(IRS) has indicated that such exclusions 
are not permitted if doing so excludes 
employees who otherwise meet certain 
age and service criteria.

part-time and seasonal employees

takeaways >>
•   ACA requires employers to track the hours of both regular and part-time, temporary and 

seasonal workers to determine whether it has at least 50 full-time equivalent workers, 
making it subject to play-or-pay rules.

•   The monthly measurement method for tracking hours creates an administrative burden, 
while the alternative look-back method has complex rules that make legal counsel advis-
able.

•   IRS does not permit retirement plan sponsors to exclude from their plans part-time, 
temporary and seasonal employees who otherwise meet certain age and service criteria.

•   Including stricter eligibility criteria for part-time, temporary and seasonal employees is 
permitted, but plan sponsors need to ensure their plans continue to pass complicated 
coverage testing rules.
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Plan provisions that don’t directly impose additional ser-
vice requirements but have the effect of doing so may also 
be problematic. As an alternative, employers often include 
stricter eligibility criteria for their part-time, temporary and 
seasonal employees. While this approach is technically per-
mitted, employers must take care to ensure their plans con-
tinue to pass complicated coverage testing rules. 

Service Requirements

Internal Revenue Code (Code) Section 410(a)(1) pro-
vides certain participation standards. A qualified plan may 
require, as a condition of participation, that an employee 
complete one year of service and attain the age of 21. Anyone 
who has completed such requirements cannot be excluded 
from a plan based on age or service. Accordingly, IRS takes 
the position that employers cannot specifically exclude part-
time, temporary or seasonal employees who have satisfied 
such eligibility requirements. 

Note, however, that the minimum age and service rules 
do not preclude a qualified plan from establishing eligibility 
conditions based on “reasonable” job classifications, as long 
as the plan still passes all applicable coverage tests (as dis-
cussed in more detail below). A job classification exclusion 
is “reasonable” if it is based on objective business criteria, 
such as (1) specified job categories (sales vs. administra-
tive), (2) the nature of compensation (salaried vs. hourly), 
(3)  geographic location or (4) similar bona fide business 
criteria.

On the other hand, plan provisions that exclude certain 
job classifications from participation may not be permitted 
if they have the effect of imposing additional service require-
ments. Whether plan provisions have the effect of imposing 
additional service requirements depends on the facts and 
circumstances. Below are examples of plan provisions that 
demonstrate the fine line employers must walk. 

•	 Plan A and Plan B each require one year of service as a 
condition of participation. Each plan also provides that 
part-time, temporary and seasonal employees are not 
eligible to participate in the plan. Plan A defines a 
part-time, temporary or seasonal employee as an em-
ployee who works less than 1,000 hours of service in 
an eligibility computation period. Plan B defines a 
part-time, temporary or seasonal employee as an em-
ployee who is scheduled to work less than 1,000 hours 
of service in a year. In this case, Plan A is fine. Al-

though Plan A specifically excludes part-time, tempo-
rary and seasonal employees, anyone who completes 
one year of service is eligible to participate in the plan. 
Plan B, on the other hand, does not qualify because the 
provision could result in excluding an employee who 
completes one year of service.

•	 Plan C requires one year of service as a condition of 
participation. Plan C also provides that employees 
classified as “hourly” will be excluded from participa-
tion. At first glance, this job classification seems to be 
reasonable and not service-based. However, this provi-
sion may be problematic if all hourly employees just 
happen to be part-time employees and some hourly 
employees regularly earn more than 1,000 hours of 
service in a year. 

Accordingly, employers should carefully review plan lan-
guage that might impose a service requirement on part-time, 
temporary or seasonal employees that could result in the ex-
clusion of such employees who complete one year of service.

Coverage Testing

As an alternative to outright excluding part-time, tem-
porary and seasonal employees, many employers instead 
impose more restrictive eligibility criteria on them. Specifi-
cally, it is not uncommon to see plan provisions that allow 
employees to participate in the plan upon hire, except that 
employees who are classified as part-time, temporary or sea-
sonal employees must attain the age of 21 and one year of 
service. As discussed previously, this plan provision should 
be permissible because it does not impose additional age and 
service requirements beyond those permitted by the Code. 

part-time and seasonal employees
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However, this structure does raise coverage concerns that 
employers will need to address.

Code Section 410(b) provides certain minimum coverage 
requirements for qualified retirement plans. In general, a plan 
will not be qualified unless the plan “benefits” a minimum 
percentage of non-highly compensated employees (NHCEs). 
NHCEs include employees who earn less than $120,000 for 
2015. In the case of employee deferrals to a 401(k) plan or 
corresponding matching contributions, employees who are 
eligible to contribute (or elect to have contributions made 
on their behalf) “benefit” even if they do not make or receive 
any contributions.

In performing coverage testing:
•	 If a plan prescribes minimum age and service require-

ments as a condition of participation and excludes all 
employees not meeting such requirements from par-
ticipation, an employer may exclude all employees not 
meeting these requirements from testing.

•	 If a plan has two or more different sets of minimum 
age and service eligibility conditions, an employer may 
exclude from testing only those employees who fail to 
satisfy all of the different sets of age and service condi-
tions. 

For example, if an employer excludes from participation 
all employees who have not completed one year of service 
and attained the age of 21, employees who do not meet these 
criteria should not be included in coverage testing.

However, if an employer excludes part-time, temporary 
or seasonal employees who have not completed one year of 
service and attained the age of 21 from participation but oth-
erwise allows employees to participate in the plan immedi-
ately upon hire, the employer must include all employees in 
the plan’s coverage testing. This can raise significant concerns 
for employers that have a large part-time, temporary and/or 
seasonal employee workforce.

Employers can use any one of three tests to pass coverage 
testing: (1) the 70% test, (2) the ratio percentage test or (3) 
the average benefits test.

Under the most commonly used test, the 70% test, a 
plan passes coverage testing if it benefits 70% or more of 
its NHCEs. If an employer excludes only part-time, tempo-
rary and seasonal employees who have not completed one 
year of service and attained the age of 21 from participa-
tion but otherwise allows employees to participate in the 
plan immediately upon hire, the plan will most likely not 
pass this test if the employer’s part-time, temporary and 
seasonal workforce exceeds 30% of its non-highly compen-
sated workforce. 

In such cases, an employer may use other mechanisms 
to try to pass coverage testing. However, these other mecha-
nisms are more complicated to perform and do not guaran-
tee the plan will pass. One option, the ratio percentage test, 
looks at the ratio of NHCEs benefiting under the plan to the 
ratio of highly compensated employees (HCEs) benefiting 
under the plan. If that ratio is 70% or more, then the plan 
passes coverage testing. Although this test is intended to al-
low plans that didn’t pass the 70% test to possibly still pass 
coverage testing, plans that apply different eligibility criteria 
for part-time, temporary and seasonal employees still may 
not pass coverage testing.

Take the following example:
The plan allows regular employees to make 401(k) con-

tributions immediately upon hire, but part-time, temporary 
and seasonal employees must complete one year of service 
and attain the age of 21. Employer A has 200 employees, of 
whom 150 are part-time, temporary or seasonal employees, 
none of whom are HCEs and none of whom have attained 
the age of 21 and one year of service (i.e., none “benefited”). 
Employer A has 50 regular employees, all of whom benefited 
under the plan. Five of these are HCEs. In this case, because 
certain employees are permitted to participate in the plan 
immediately upon hire, all employees must be included in 
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the coverage testing. The ratio percentage test would be per-
formed in the following three steps:

 1. Determine the ratio of NHCEs benefiting: NHCEs 
benefiting/total NHCEs = 45/195 = .23.

 2. Determine the ratio of HCEs benefiting: HCEs benefit-
ing/total HCEs = 5/5 = 1.

 3. Determine the ratio of NHCEs benefiting to HCEs 
benefiting: NHCE ratio/HCE ratio = .23/1 = .23. 

The plan does not pass coverage testing because the ratio 
is less than 70%.

Instead, to pass coverage testing, employers with simi-
lar plan provisions typically rely on a rule that allows 
employers to perform coverage testing by separating the 
plan into two plans—one for employees who must be in-
cluded in testing but who could have been excluded from 

the plan because they have not completed a year of ser-
vice and attained the age of 21 and one for employees who 
must be included in testing who have completed a year of 
service and attained the age of 21. While this approach 
often will work if the first plan includes only NHCEs, per-
forming the test is extremely complicated and should be 
done only by someone who is very familiar with perform-
ing coverage testing. Furthermore, this approach can be 
used only if the plan is similarly disaggregated for other 
testing requirements. 

Thus, while it may be possible to impose more restrictive 
eligibility criteria for part-time, temporary and seasonal em-
ployees, doing so likely will require the employer to incur 
additional costs and expend additional efforts to ensure that 
the plan passes coverage testing. 

part-time and seasonal employees


