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Recoupment limited to Identifiable Funds  
in defendant’s Possession and Control

T he U.S. District Court for the Eastern Dis-
trict of Missouri finds that the plaintiff 
company and supplemental pension plan 

may proceed with claims against the defendant 
former executive for more than $1.3 million in 
overpayments, but only to the extent the funds 
could be identified as belonging to the plaintiffs 
and traceable to particular funds or property in 
the defendant’s possession.

The plaintiffs were a pharmaceutical company and 
a supplemental pension plan sponsored by the com-
pany. The defendant was a former executive of the 
company and a participant in the supplemental plan. 

The defendant retired in 2003 and elected to 
receive her pension benefits under the plan in 
monthly payments over a period of three years. 
The monthly payments continued to arrive after 
the plan benefits had been fully paid in 2006. The 
defendant contacted an employer services firm 
hired by the company to provide ministerial re-
cordkeeping and administrative services (record-
keeper). A recordkeeper representative assured the 
defendant that the ongoing payments were correct 
and that the defendant was entitled to the money.

Following an audit in 2009, the recordkeeper 
discovered that the defendant had been overpaid 
for the previous three years. The company instruct-
ed the recordkeeper to stop all future benefit pay-
ments. After several attempts to collect the $1.3 mil-
lion overpayment from the defendant, the plaintiffs 
brought suit against the defendant in August 2014 
asserting eight separate counts under the Employee 
Retirement Income Security Act (ERISA) and state 
common law in an attempt to recover the money.

The court dismisses all of the state law claims and 
various claims asserted by the plan except the plan’s 
ERISA claims for restitution and unjust enrichment. 
However, the court limits the amount that may be 
recovered to amounts identifiable as belonging to 
the plaintiffs that were in the defendant’s possession.

The court relies on the opinion of the U.S. Su-
preme Court in Great-West Life & Annuity Ins. 

Co. v. Knudson  in which a plaintiff could seek to 
impose a constructive trust or equitable lien on 
property or money identified as belonging to the 
plaintiff and that could be clearly traced to par-
ticular funds or property in the defendant’s pos-
session. However, if the property or its proceeds 
had been dissipated, a plaintiff ’s claim was only 
that of a general creditor and no equitable lien or 
constructive trust could be imposed.

In this case, the plan sought reimbursement 
of the full amount of the overpayment. The court 
denies the defendant’s motion to dismiss on this 
count, but if the plan is ultimately successful on 
its claim for relief, the amount would be limited to 
recovery of any specifically identifiable overpaid 
funds still in the defendant’s possession and control. 

The defendant moved for summary judgment 
on the grounds that the plaintiffs’ claims were 
time-barred under the state’s five-year statute of 
limitations. The court notes that it appeared the 
plaintiffs obtained actual knowledge of the over-
payments in September 2009. The defendant at-
tempted to argue that the plaintiffs’ claims should 
be barred because, with the exercise of due dili-
gence, the plaintiffs should have discovered the 
overpayments much earlier.

Because it was the defendant’s burden to show 
there was no material dispute of fact as to when the 
plaintiffs should have discovered their claims, she 
failed to persuade the court that the overpayment 
mistake should have been discovered when the first 
overpayment was made and, if not then, when she 
called the recordkeeper in 2006. The court finds the 
defendant failed to carry her burden to prove the 
existence of a principal/agent relationship between 
the plaintiffs and the recordkeeper and denies the 
defendant’s motion for summary judgment based 
on the state’s statute of limitations.

The defendant also asked the court to dismiss 
the plaintiffs’ claims because they were barred by 
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Plan Awards Surviving Spouse Benefits 
to Former Spouse

T he U.S. District Court for the Eastern Dis-
trict of Kentucky denies survivor benefits 
to the plaintiff spouse of a multiemployer 

pension plan participant because plan terms dic-
tated that survivor benefits were payable to his 
former spouse, even though the participant was 
married to the plaintiff when he died.

The plaintiff was the second wife of a multiem-
ployer pension plan participant and was married 
to the participant when he died. The defendant 
was the plan.

The decedent retired in 1994. At that time, the plan 
provided that a surviving spouse was entitled to ben-
efits if he or she was married to the decedent during 
the nine-month period before the participant’s death. 
The plan was amended in 2011 to provide that a sur-
viving spouse was entitled to benefits only if he or she 
was married to the participant during the nine-month 
period ending on the earlier of the participant’s death 
or the participant’s annuity starting date, that is, the 
date the decedent retired and commenced his benefit.

The decedent and his first wife divorced five years 
after the decedent retired after 29 years of marriage. 
The decedent was married to the plaintiff from 2001 
until he died in 2013. When the decedent died, the plan 
awarded surviving spouse benefits to the decedent’s 
first wife and denied those benefits to the plaintiff.

The plaintiff brought suit alleging she was eligible 
for surviving spouse benefits because at the time the 
decedent retired, the plan stated that survivor benefits 
were payable if the surviving spouse was married to 

the decedent for the nine-month period prior to his 
death. The plaintiff also argued that the decedent’s first 
wife waived her right to surviving spouse benefits by 
separating from the decedent in 1997. In addition, the 
decedent named the plaintiff as his only beneficiary. 
The defendant countered that the plaintiff failed to 
state a claim on which relief could be granted.

The court notes that in order to waive her right 
under Section 205(c)(2) of the Employee Retirement 
Income Security Act (ERISA), the decedent’s first wife 
would have had to execute a waiver during the 180-day 
period ending on the decedent’s annuity starting date. 
However, the decedent and his first wife didn’t sepa-
rate until several years later. Therefore, the court states, 
the plan makes clear that if a participant survives past 
the annuity starting date, the spouse married to the 
participant for the nine months prior to that date was 
entitled to the surviving spouse benefit.

The court finds the defendant’s decision to deny 
the plaintiff her claim was a reasonable interpreta-
tion of the plan’s terms and not arbitrary or capri-
cious. The court determines that the plaintiff wasn’t 
entitled to receive surviving spouse benefits because 
the decedent was married to his first wife during the 
nine-month period prior to his retirement.

The court grants the defendant’s motion to dis-
miss.   

Estep v. United Mine Workers of America 1974 Pen-
sion Plan and Trust, No. 15-44-ART (E.D.Ky. September 
15, 2015).

SPOuSAl BEnEFITS

the doctrine of laches, which applies when a plain-
tiff ’s unreasonable delay in bringing an action 
harms a defendant. Because there was a dispute 
of fact with regard to the relationship between the 
plaintiffs and the recordkeeper and whether the 
recordkeeper’s knowledge may be imputed to the 

plaintiffs, the court denies defendant’s motion for 
summary judgment on this basis.

Accordingly, the defendant’s motion for sum-
mary judgment is denied and the defendant’s mo-
tion to dismiss is granted as to all counts except 
for restitution and unjust enrichment.  

Pharmacia Corporation Supplemental Pension Plan et 
al. v. Weldon, No. 4:14CV1498 (E.D.Mo. August 24, 
2015).
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