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CLASS ACtIONS

B.C. Supreme Court Certifies Class Action  
Over reduction in lTd Benefits 

A class action brought by disabled members 
of the Health Sciences Association of Brit-
ish Columbia (HSA) over the reduction  

and termination of long-term disability (LTD) 
benefits has been certified by Justice Robert Pun-
nett of the British Columbia Supreme Court.

Background
HSA is the bargaining agent for approximately 

17,000 health care and social service professionals 
at more than 250 facilities and agencies providing 
acute care, long-term care and community health 
services in British Columbia.

Prior to 1986, HSA members received LTD 
benefits from their employer, the Health Labour 
Relations Association (HLRA) of British Colum-
bia, through the government-administered health 
and benefit trust. By 1986, it became clear to HSA 
that its members’ usage rate was well below other 
health care workers, even though its members 
paid the same premium rate as others. HSA de-
cided to create its own plan to provide, among 
other things, LTD benefits to its members.

On April 1, 1989, HSA established the Health 
Sciences Association of B.C. Trust Fund, which 
funded a plan (Plan 1) that provided various ben-
efits including LTD to HSA members who became 
disabled on or after March 1, 1989 (Trust 1). Trust 
1 became underfunded as the usage rate began ris-
ing significantly. To address this, HSA secured a 
contribution from the British Columbia govern-
ment to establish a new plan (Plan 2) funded by 
a new trust (Trust 2) for members who became 
disabled on or after March 1, 1999. Trust 2 pro-
vided that HSA members disabled prior to March 
1, 1999 would continue to receive benefits from 
Trust 1 and stipulated that all HSA members 
would continue to contribute to Trust 1 until it at-
tained sufficient funding.

Between September 30, 2000 and August 3, 
2006, fund trustees were advised periodically of 
the combined unfunded liability of Trusts 1 and 

2. As the underfunding persisted, HSA decided it 
was no longer in its members’ best interest to as-
sume responsibility for providing LTD benefits. 
After August 2006, HLRA assumed responsibil-
ity for providing LTD benefits to HSA members 
disabled after that date, with contributions to be 
jointly funded by the employer and HSA mem-
bers. HSA established a new trust to provide 
funding for LTD benefits under Plans 1 and 2 
(Trust 3).

Because of the economic downturn in 2008 
and a number of other factors, the trustees 
concluded in early 2010 that the cost of ben-
efits under Plans 1 and 2 materially exceeded 
the assets available to pay future benefits in all 
three trusts. To avoid bankruptcy for the plans, 
the trustees of Trust 2 suspended the indexing 
provision for future payments to LTD beneficia-
ries under Plan 2. The trustees of all three trusts 
also considered other options to address the un-
funded liabilities.

The unfunded liabilities continued to grow to 
approximately $31 million by early 2012. Mem-
bers rejected a dues increase to maintain LTD ben-
efits for disabled members at current levels, and 
trustees then amended the plans to reduce LTD 
benefits to disabled HSA members and eliminated 
ancillary benefits, such as life insurance and ac-
cidental death and dismemberment benefits, for 
beneficiaries. These reductions diminished the 
unfunded liability of the plans to approximately 
$100,000.

Certification
Two proposed representative plaintiffs initiated 

a class action against HSA and the trustees of the 
three trusts on behalf of the disabled HSA mem-
bers who began receiving LTD benefits between 
1989 and 2006 and were affected by the reductions 
in 2012. The plaintiffs sought to recover the dam-
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ages suffered as a result of the reduction and termination of 
LTD benefits.

The plaintiffs asserted that HSA was contractually respon-
sible for paying benefits to disabled members and was not 
entitled to unilaterally reduce or eliminate various benefits 
once a member had become disabled. The plaintiffs also 
claimed breach of fiduciary duty by both HSA and the trust-
ees and claimed that the LTD plans were “group insurance” 
contracts under the Insurance Act, R.S.B.C. 2012 C. 1 and 
subject to related statutory obligations.

Under the Class Proceedings Act, R.S.B.C. 1996, C. 50, a 
class proceeding must meet five requirements to be certified: 

 1. The pleadings must disclose a cause of action.
 2. There must be an identifiable class of two or more per-

sons.
 3. The claims of the class members must raise common 

issues.
 4. A class proceeding would be the preferable procedure.
 5. There is a representative plaintiff who would fairly and 

adequately represent the interests of the class, has pro-
duced a workable plan for the proceeding and does not 
have an interest that conflicts with the interest of other 
class members.

In response to the certification application, HSA and the 
trustees claimed that the plaintiffs’ pleadings did not disclose 
reasonable causes of action and that it was plain and obvious 
that their arguments would fail.

With respect to the plaintiffs’ contractual claim, HSA ar-
gued that it merely assumed responsibility for setting up a 
new LTD plan and did not take on contractual responsibility 
for providing LTD benefits to disabled members. It further 
contended that under the collective agreement it could not 
legally make a contract with itself because it negotiated as an 
agent for the members.

Although the court agreed that HSA acted merely as an 
agent for its members in negotiations with third parties, it 
concluded that it was possible for HSA to have assumed a 
different legal status when it undertook obligations owed 
to its members distinct from HSA’s own duty to negotiate. 
The court then reviewed the plaintiffs’ pleadings and found 
that the pleadings disclosed a supportable cause of action for 
breach of contract.

The plaintiffs claimed HSA and the trustees breached 

their fiduciary duties by failing to properly fund the trusts 
to ensure full payment of benefits. In support of their claim 
against HSA, the plaintiffs argued that HSA undertook to 
assume responsibility for the provision of LTD benefits to 
its members, that the disabled members were a clearly de-
fined class vulnerable to HSA’s power and that the LTD 
benefits were subject to the adverse effects of HSA’s ac-
tions.

With respect to the trustees, the plaintiffs alleged that the 
trustees failed to take steps to ensure that the trusts were ad-
equately funded after 2011 and that they actively opposed 
the proposal to increase union dues to address the under-
funding. The court held that the facts pleaded support the 
possible existence of a fiduciary relationship between the de-
fendants and the plaintiffs and the breach of the defendants’ 
obligations in the context of that relationship.

Finally, the plaintiffs claim that HSA is an “insurer” pro-
viding a “contract of insurance” under the Insurance Act and 
is statutorily obliged to continue to pay LTD benefits even 
following termination of the LTD plans. The court concluded 
that an agreement to provide LTD benefits to employees may 
amount to a contract of insurance and that there was some 
basis in fact to support the plaintiffs’ claim.

The court ruled that there is an identifiable class and 
agreed with the plaintiffs’ proposed class definitions, which 
create two subclasses depending on when members started 
receiving LTD benefits.

The court also considered the question of preferable pro-
cedure in light of the three principled benefits of class ac-
tions: judicial economy, access to justice and behaviour mod-
ification. The plaintiffs asserted that the defendants’ actions 
adversely affected approximately 220 disabled HSA mem-
bers. Given the expense of litigation and the modest sums 
involved for each member, the court held that other means 
of resolution would be less efficient than a class proceeding. 

The court found the plaintiffs’ application met all certifi-
cation requirements and certified the class proceeding. It is 
important to note that the certification decision is not a de-
termination of any claims on the merits, but rather a “green 
light” for the case to proceed as a class action.

Both HSA and the trustees have commenced an appeal 
challenging the certification order to the British Columbia 
Court of Appeal.    

Watt v. Health Sciences Association of British Columbia, 2015 
BCSC 1290. 
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