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AGE DISCRIMINAtION

by | Clio M. Godkewitsch

Termination of lTd Benefits at the Age of 65  
not discriminatory

T he British Columbia Human Rights Tribu-
nal has dismissed the complaint of a city 
of Vancouver employee who claimed that 

the city’s termination of long-term disability 
(LTD) benefits at the age of 65 was discrimina-
tory and contrary to British Columbia’s Human 
Rights Code.

Background
Kristine Johnston filed a representative com-

plaint against the city on her own behalf and on 
behalf of all city employees over the age of 65 who 
no longer have access to disability insurance ben-
efits. She alleged that the city deprives employees 
over the age of 65 from receiving the same benefits 
available to employees under that age and that this 
difference in treatment is discriminatory.

Under their collective agreement, city em-
ployees are provided with a variety of health and 
welfare benefits, including an LTD plan. The LTD 
plan is funded by premium payments by both em-
ployees and the city. LTD benefits cease once em-
ployees reach the age of 65.

The city filed expert evidence of an actuary 
who stated that it is a common, accepted and 
established practice to terminate LTD benefits 
coverage at the age of 65. This is because ex-
tending benefit coverage past that age generally 
increases the cost of the coverage and would re-
quire substantial increases in contribution rates. 

Johnston argued that the difference in treat-
ment between those over and under the age of 
65 for purposes of the LTD plan imposes finan-
cial hardship and that the practice of terminating 
benefits for those over 65 was tied to mandatory 
retirement and should be reformed. Before 2008, 
there was no need to offer benefits to a group that 
was no longer present in the workforce, but the 
abolition of mandatory retirement renders this as-
sumption outdated.

Statutory Framework
Section 13(1) of the Human Rights Code pro-

hibits discrimination in employment on the basis 
of age:

A person must not
(a) refuse to employ or refuse to continue 

to employ a person, or
(b) discriminate against a person regard-

ing employment or any term or condition of 
employment 

because of the . . . age of that person.
Subsection 13(3) of the code carves out an ex-

ception to the prohibition on age discrimination 
in employment where it relates to the operation of 
bona fide pension or benefit plans:

13(3) Subsection (1) does not apply
 . . .
(b) as it relates to . . . age, to the operation 

of a bona fide retirement, superannuation or 
pension plan or to a bona fide group or em-
ployee insurance plan, whether or not the 
plan is the subject of a contract of insurance 
between an insurer and an employer.
The city took the position that the LTD plan is 

a bona fide plan within the meaning of Subsec-
tion 13(3)(b) of the code and that the complaint 
should be dismissed pursuant to Section 27(1)
(b).

Under the code, age is defined as an age of 
19 years or more. Prior to 2008, when manda-
tory retirement was eliminated, the definition of 
age specified “19 years or more and less than 65 
years.”

Section 27(1)(b) of the code provides for the 
early dismissal of a human rights complaint if the 
acts or omissions complained of do not contra-
vene the code:

(1) A member or panel may, at any time 
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Robert Cossette’s lawyer argued that he was eli-
gible to retire and should not be required to con-
tinue working simply to satisfy his spousal sup-
port obligation. But the appeal court cast aside 
this argument, given the motions judge’s finding 
that one of the reasons that Cossette chose to re-
tire was because he wanted to stop paying spou-
sal support.

In the result, the divisional court held that 
Robert Cossette’s retirement did not constitute a 
material change in circumstances and reinforced 
the message often seen in spousal support cases 
that parties cannot avoid support obligations by 

unilaterally deciding to be underemployed or to 
stop working.

The court was also careful to note that every 
case must be determined on its own unique facts, 
including what the parties agree to in their settle-
ment documents. The timing and effect of retire-
ment on support obligations can be incorporated 
into a separation agreement and avert litigation 
down the road.

On the question of whether continued spousal 
support payments out of Robert Cossette’s month-
ly pension constituted double-dipping, the court 
found that it was justified in this case, since he was 
the author of his own circumstance.   

Cossette v. Cossette, 2015 ONSC 2678.
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after a complaint is filed and with or without 
a hearing, dismiss all or part of the complaint 
if that member or panel determines that any 
of the following apply:
 . . . 
(b) the acts or omissions alleged in the com-

plaint or that part of the complaint do not contra-
vene this Code.

The tribunal asked the parties to make submis-
sions on whether the LTD plan constitutes a “bona 
fide group or insurance plan.”

Decision
Relying on the test set out by the majority of 

the Supreme Court of Canada in Potash Corp. of 
Saskatchewan Inc. v. Scott, the tribunal consid-

ered whether the LTD plan is “a legitimate plan 
adopted in good faith and not adopted for the 
purpose of defeating protected rights under the 
Code.”

The tribunal noted that there was no material 
before it that supported a finding that the LTD 
plan was not legitimate, and in fact the applicant 
did not submit that this was the case. On the con-
trary, the evidence established that the LTD plan 
was adopted in good faith by the city and the 
union and not to defeat protected rights.

The panel was satisfied that the LTD plan is a 
“bona fide group or insurance plan” within the 
meaning of Section 13(3)(b) of the code and, 
therefore, is exempt from the prohibition on age 
discrimination in employment and does not con-
travene the code.   

Johnston v. Vancouver (City), 2015 BCHRT 90.


