
first quarter 2016 benefits quarterly 39

legal update

Second Circuit Rules Severance Policy  
an ERISA Plan

Okun v. Montefiore Med. Ctr., 793 F.3d 277 (2d Cir. 2015). 
Employer’s severance policy was “employee welfare benefit plan” 
governed by ERISA. 

Alexander Okun was employed as a physician by Montefiore 
Medical Center. Montefiore had a severance policy for its em-
ployees that had been in place since 1987. Under the written 
terms of the policy, which had remained unchanged since 1996, 
all full-time physicians employed before August 1, 1996 who 
were terminated for reasons other than “for cause” were entitled 
to either 12 months’ notice of their termination or six months’ 
severance pay. Eligible employees with more than 15 years of 
service also were “entitled to automatic review of the amount of 
severance pay by the President of the Medical Center.”

In May 2011, after 23 years of employment, Okun an-
nounced to his supervisor that he would be leaving Montefiore 
the following September for another position. A few days after 
this conversation with the supervisor, Okun participated in a 
meeting with a guest speaker. Okun allegedly made inappro-
priate comments in front of the speaker and was terminated 
for cause based on these allegations. Okun sued Montefiore 
under the Employee Retirement Income Security Act (ERISA), 
claiming that the “for cause” termination was a pretext for his 
employer’s attempt to interfere with Okun’s right to severance. 
Montefiore moved to dismiss the case from federal court for 
lack of jurisdiction, arguing that ERISA did not apply. 

An employee can sue under ERISA if the alleged injury 
concerns an employee welfare benefit plan, which is defined as:

any plan, fund, or program . . . established or main-
tained by an employer or by an employee organization, 
or by both, to the extent that such plan, fund, or pro-
gram was established or is maintained for the purpose 
of providing for its participants or their beneficiaries 
. . . benefits in the event of sickness, accident, disability, 
death or unemployment, or . . . any benefit described in 
section 186(c) of this title.
If there is no such plan involved with the alleged injury, an 

employee cannot sue under ERISA, though the employee very 
well may have other federal or state law claims. Here, Monte-
fiore claimed that the severance policy was not a “plan, fund, 

or program” and therefore was not governed by ERISA. (How-
ever, under different circumstances, an employer could also 
wish to argue the opposite, that an employee’s state law claim 
was preempted by ERISA.) 

The U.S. Supreme Court in Fort Halifax v. Cigna (1987) held 
a Maine statute requiring employers to provide “a one-time 
severance payment to employees in the event of a plant clos-
ing” neither established nor required an employer to maintain 
an employee welfare benefit plan. Relying on Fort Halifax, the 
Second Circuit in 1993 determined that a one-time employer 
promise to provide 60 days’ pay in a plant closing was not an 
employee welfare benefit plan.

Both cases relied on the absence of an “ongoing adminis-
trative program.” The Second Circuit identified three “nonex-
clusive” factors to help determine whether an employer’s un-
dertaking involved the kind of ongoing administrative scheme 
inherent in a “plan, fund, or program”:

(1) whether the employer’s undertaking or obligation 
requires managerial discretion in its administration; 
(2) whether a reasonable employee would perceive an 
ongoing commitment by the employer to provide em-
ployee benefits; and (3) whether the employer was re-
quired to analyze the circumstances of each employee’s 
termination separately in light of certain criteria.
Here, the Second Circuit Court of Appeals found that 

Montefiore’s severance policy fell within the definition of a 
plan, fund or program and thus was a benefit plan governed 
by ERISA. It pointed to the following factors: The policy (1) 
required individualized determinations, (2) had been in place 
for many years and (3) provided Montefiore some discretion 
regarding the amount of severance and the nature of the em-
ployee’s termination. The Second Circuit did not reach the ul-
timate issue of whether Okun had a viable ERISA retaliation 
claim; rather, it remanded the case to the district court to con-
tinue litigation on the merits of Okun’s claim. 

Plan Review of Appeal of Disability Benefit 
Denial Ruled Inadequate

Koning v. United of Omaha Life Ins. Co., 2015 WL 5603094,__
Fed. Appx.__ (6th Cir. Sept. 24, 2015). 
Plan did not give adequate analysis of participant’s internal appeal 


