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Second Circuit Rules Severance Policy  
an ERISA Plan

Okun v. Montefiore Med. Ctr., 793 F.3d 277 (2d Cir. 2015). 
Employer’s severance policy was “employee welfare benefit plan” 
governed by ERISA. 

Alexander Okun was employed as a physician by Montefiore 
Medical Center. Montefiore had a severance policy for its em-
ployees that had been in place since 1987. Under the written 
terms of the policy, which had remained unchanged since 1996, 
all full-time physicians employed before August 1, 1996 who 
were terminated for reasons other than “for cause” were entitled 
to either 12 months’ notice of their termination or six months’ 
severance pay. Eligible employees with more than 15 years of 
service also were “entitled to automatic review of the amount of 
severance pay by the President of the Medical Center.”

In May 2011, after 23 years of employment, Okun an-
nounced to his supervisor that he would be leaving Montefiore 
the following September for another position. A few days after 
this conversation with the supervisor, Okun participated in a 
meeting with a guest speaker. Okun allegedly made inappro-
priate comments in front of the speaker and was terminated 
for cause based on these allegations. Okun sued Montefiore 
under the Employee Retirement Income Security Act (ERISA), 
claiming that the “for cause” termination was a pretext for his 
employer’s attempt to interfere with Okun’s right to severance. 
Montefiore moved to dismiss the case from federal court for 
lack of jurisdiction, arguing that ERISA did not apply. 

An employee can sue under ERISA if the alleged injury 
concerns an employee welfare benefit plan, which is defined as:

any plan, fund, or program . . . established or main-
tained by an employer or by an employee organization, 
or by both, to the extent that such plan, fund, or pro-
gram was established or is maintained for the purpose 
of providing for its participants or their beneficiaries 
. . . benefits in the event of sickness, accident, disability, 
death or unemployment, or . . . any benefit described in 
section 186(c) of this title.
If there is no such plan involved with the alleged injury, an 

employee cannot sue under ERISA, though the employee very 
well may have other federal or state law claims. Here, Monte-
fiore claimed that the severance policy was not a “plan, fund, 

or program” and therefore was not governed by ERISA. (How-
ever, under different circumstances, an employer could also 
wish to argue the opposite, that an employee’s state law claim 
was preempted by ERISA.) 

The U.S. Supreme Court in Fort Halifax v. Cigna (1987) held 
a Maine statute requiring employers to provide “a one-time 
severance payment to employees in the event of a plant clos-
ing” neither established nor required an employer to maintain 
an employee welfare benefit plan. Relying on Fort Halifax, the 
Second Circuit in 1993 determined that a one-time employer 
promise to provide 60 days’ pay in a plant closing was not an 
employee welfare benefit plan.

Both cases relied on the absence of an “ongoing adminis-
trative program.” The Second Circuit identified three “nonex-
clusive” factors to help determine whether an employer’s un-
dertaking involved the kind of ongoing administrative scheme 
inherent in a “plan, fund, or program”:

(1) whether the employer’s undertaking or obligation 
requires managerial discretion in its administration; 
(2) whether a reasonable employee would perceive an 
ongoing commitment by the employer to provide em-
ployee benefits; and (3) whether the employer was re-
quired to analyze the circumstances of each employee’s 
termination separately in light of certain criteria.
Here, the Second Circuit Court of Appeals found that 

Montefiore’s severance policy fell within the definition of a 
plan, fund or program and thus was a benefit plan governed 
by ERISA. It pointed to the following factors: The policy (1) 
required individualized determinations, (2) had been in place 
for many years and (3) provided Montefiore some discretion 
regarding the amount of severance and the nature of the em-
ployee’s termination. The Second Circuit did not reach the ul-
timate issue of whether Okun had a viable ERISA retaliation 
claim; rather, it remanded the case to the district court to con-
tinue litigation on the merits of Okun’s claim. 

Plan Review of Appeal of Disability Benefit 
Denial Ruled Inadequate

Koning v. United of Omaha Life Ins. Co., 2015 WL 5603094,__
Fed. Appx.__ (6th Cir. Sept. 24, 2015). 
Plan did not give adequate analysis of participant’s internal appeal 
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When Koning’s short-term disability benefits ran out in 
January 2013, she applied to the plan for long-term disability 
benefits. As part of her application Koning included a state-
ment from her treating physician. The physician statement 
provided that Koning had lumbar radiculopathy, disc disease 
and lumbar spondylosis, based in part on the physician’s ob-
jective findings of disc degeneration and bulging discs. The 
physician further stated that Koning should not work at all un-
til March 11, 2013, at which point Koning should be evaluated 
again. Koning also included in her application hundreds of 
pages of medical records from her back surgeries, pain man-
agement treatment and physical therapy.

The physician then ordered a functional capacity evalu-
ation for Koning, which was performed April 3, 2013 by a 
physical therapist and was at some point submitted to the plan. 
The therapist found that Koning’s “tolerance for dynamic sit-
ting is 30 minutes, dynamic standing 10 minutes/standing 5 
minutes and walking 10 minutes, sitting with ability to change 
positions as needed and walking at her own pace.” He found 
further that Koning had “[w]ide spread pain, poor tensed 
posture, muscle tension and fatigue, limited ROM [range of 
motion], diffuse right sided weakness, disturbed gait, chronic 
headaches, de-conditioning, poor tolerance to ADLs [activi-
ties of daily living]” but also that “[p]ossible fear of re-injury 
may be affecting the test results.” 

The plan denied Koning’s application for long-term disabil-
ity benefits on April 15, 2013, stating that analyses performed 
by a “Medical Consultant” and a “Vocational Rehabilitation 
Consultant” led the plan to conclude that Koning was not 
restricted from performing the material duties of her posi-
tion. Subsequently obtained documentation showed that the 
vocational rehabilitation consultant was an employee of an 
independent commercial entity who had a master of science 
degree and whose report on Koning did not note any credibil-
ity issues with the physician statement. The medical consul-
tant was a registered nurse with the same company who had 
a bachelor of science and a nursing degree and whose report 
was similarly nonspecific in its finding of “no impairments.” 
Neither consultant met Koning personally. 

Koning appealed the denial internally pursuant to the 
plan’s second-level appeal process and included an updated 
physician statement with her appeal stating that her physician 

of plan’s denial of long-term disability benefits for several reasons 
including ignoring favorable evidence submitted by the treating 
physician.

Vicki Koning worked as a hairdresser at a hair salon until 
chronic pain in her lower back and legs forced her to switch 
to a manager role and eventually to take a position in 2006 at 
American Metals & Plastics as the human resources manag-
er. Koning worked at American Metals & Plastics from 2006 
to 2012 when, according to Koning, her medical problems 
precluded her from continuing to work. Koning’s lower back 
pain, according to the medical records submitted, began in 
approximately 2000. Koning received surgery on her spine 
in 2002, sought treatment for chronic back pain, chronic leg 
pain and limited range of motion in 2004, and then had a 
lumbar laminectomy in 2005. While working for American 
Metals & Plastics, Koning continued to see specialists for 
chronic pain in her back, legs and neck and limited range 
of motion. 

In 2012 Koning applied for and received short-term dis-
ability benefits from her employer’s plan. Under the plan, an 
employee was eligible for disability benefits if because of “an 
injury or sickness” the employee had “a significant change in 
. . . mental or physical functional capacity” that prevented the 
employee from “performing at least one of the material duties” 
of his or her job. After 24 months of benefits, under the plan, 
having a “disability” was defined as being “unable to perform 
all of the material duties of any gainful occupation.” The plan 
also provided for an appeals process for claimants who were 
denied benefits. The appeals process terms stated that for ap-
peals involving medical judgment, 

the individual conducting the appeal will consult with a 
health care professional: 
a.   who has appropriate training and experience in the 

field of medicine involved in the medical judgment; 
and 

b.   who is neither an individual who was consulted in 
connection with the Adverse Benefit Determination 
that is the subject of the appeal, nor the subordinate 
or any such individual. 

(The plan did not contain a clause granting discretion to 
plan administrators in making eligibility determinations, like-
ly because applicable state law prohibited such clauses.)
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found her to be fully disabled, along with a complete set of 
medical records. A nurse case manager reviewed the appeal 
and affirmed the denial, stating:

There was no observable change in [Koning]’s physi-
cal status from a spine or pain standpoint from prior 
to last day worked to current available notes. . . . Exams 
have revealed no loss of strength, ambulation assistance 
or neurological deficits. She consistently appears in no 
acute distress with stable vital signs, which is not reflec-
tive of significant pain causing a systemic issue. The CH 
present unaccompanied at visits signifying she is driv-
ing and transferring independently. The [functional 
capacity evaluation] on 4/03/13 determined [Koning]’s 
perception of her capacity of functioning is lower than 
what she is capable of performing. It was suggested she 
could perform at the “light” physical capacity level. . . . In 
my opinion [Koning] would be precluded from lifting/
carrying > 20 pounds, repetitive bending and twisting at 
the waist. She would require the ability to make routine 
position change every 1–hour for 5 minutes or the use 
of a sit-to-stand work station to change position at will.
Because there was no discretionary clause in the plan re-

garding eligibility determinations, the federal district court 
and Sixth Circuit Court of Appeals applied a de novo stan-
dard of review. Using this standard, the Sixth Circuit found 
that the plan gave an inadequate review of Koning’s appeal 
because it 

ignored favorable evidence submitted by her treating 
physician(s), selectively reviewed the evidence it did 
consider from the treating physicians, failed to conduct 
its own physical examination, and heavily relied on 
non-treating nurses and other non-physicians.
While plans are not obligated to give any special deference 

to an applicant’s treating physician or to credit all submitted 
medical findings, a plan is likely to be overturned on an eligi-
bility determination if it fails to acknowledge credible medical 
documentation contradicting the ultimate determination. The 
Sixth Circuit gave particular note to the fact that the plan did 
not acknowledge Koning’s chronic pain symptoms. The court 
remanded the case to the district court, ordering it to remand 
the appeal further to the plan administrator to conduct a new 
review of Koning’s appeal. 

Denial of Disability Eligibility Overturned

Waskiewicz v. UniCare Life & Health Ins. Co., 2015 WL 
5751585, __F.3d__ (6th Cir. Oct. 2, 2015).
Court overturned denial of benefits based on “retroactive” termi-
nation of eligibility.

Plan sponsors often are advised to include clauses grant-
ing plan administrators discretion in making benefits eligibil-
ity determinations. Such clauses require courts to look only 
for an abuse of that discretion or clear error when reviewing 
benefits determinations that are later challenged through liti-
gation. However, even with discretionary clauses, a court may 
still overturn an eligibility determination.

Laura Waskiewicz worked as a product design engineer 
for Ford Motor Company from 1990 until 2010. On October 
25, 2010, Waskiewicz experienced a “debilitating emotional 
breakdown” and thereafter stopped reporting to work. The 
following December, Waskiewicz’s father filed a claim on 
Waskiewicz’s behalf for long-term disability benefits under 
her employer’s plan. This was the first time Ford received any 
communication regarding Waskiewicz’s status. Evidence in 
the record showed that Waskiewicz continued to experience 
debilitating psychological problems from October through 
December and beyond. 

Ford’s long-term disability benefits plan provided that eligi-
bility for benefits required that an applicant be an “active em-
ployee with a disability” who is “unable to engage in regular 
employment or occupation with the Company.” The plan also 
provided that

An Active Employee whose employment is terminated 
under the Ford Involuntary Salaried Separation Policy 
(FISSP) . . . shall cease to be eligible for Benefits as of 
the earlier of:
(a) the date the Employee has been notified; or
(b) the day prior to the date of such termination (in the 
case of retroactive terminations) and shall cease to be a 
Covered Employee hereunder as of such date.
Lastly, the plan required employees to notify Ford as well 

as the plan’s claim processor if they were absent for over five 
consecutive work days. 

According to the record, Ford sent a letter to Waskiewicz 
dated November 18, 2010 stating that Waskiewicz was termi-


