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found her to be fully disabled, along with a complete set of 
medical records. A nurse case manager reviewed the appeal 
and affirmed the denial, stating:

There was no observable change in [Koning]’s physi-
cal status from a spine or pain standpoint from prior 
to last day worked to current available notes. . . . Exams 
have revealed no loss of strength, ambulation assistance 
or neurological deficits. She consistently appears in no 
acute distress with stable vital signs, which is not reflec-
tive of significant pain causing a systemic issue. The CH 
present unaccompanied at visits signifying she is driv-
ing and transferring independently. The [functional 
capacity evaluation] on 4/03/13 determined [Koning]’s 
perception of her capacity of functioning is lower than 
what she is capable of performing. It was suggested she 
could perform at the “light” physical capacity level. . . . In 
my opinion [Koning] would be precluded from lifting/
carrying > 20 pounds, repetitive bending and twisting at 
the waist. She would require the ability to make routine 
position change every 1–hour for 5 minutes or the use 
of a sit-to-stand work station to change position at will.
Because there was no discretionary clause in the plan re-

garding eligibility determinations, the federal district court 
and Sixth Circuit Court of Appeals applied a de novo stan-
dard of review. Using this standard, the Sixth Circuit found 
that the plan gave an inadequate review of Koning’s appeal 
because it 

ignored favorable evidence submitted by her treating 
physician(s), selectively reviewed the evidence it did 
consider from the treating physicians, failed to conduct 
its own physical examination, and heavily relied on 
non-treating nurses and other non-physicians.
While plans are not obligated to give any special deference 

to an applicant’s treating physician or to credit all submitted 
medical findings, a plan is likely to be overturned on an eligi-
bility determination if it fails to acknowledge credible medical 
documentation contradicting the ultimate determination. The 
Sixth Circuit gave particular note to the fact that the plan did 
not acknowledge Koning’s chronic pain symptoms. The court 
remanded the case to the district court, ordering it to remand 
the appeal further to the plan administrator to conduct a new 
review of Koning’s appeal. 

Denial of Disability Eligibility Overturned

Waskiewicz v. UniCare Life & Health Ins. Co., 2015 WL 
5751585, __F.3d__ (6th Cir. Oct. 2, 2015).
Court overturned denial of benefits based on “retroactive” termi-
nation of eligibility.

Plan sponsors often are advised to include clauses grant-
ing plan administrators discretion in making benefits eligibil-
ity determinations. Such clauses require courts to look only 
for an abuse of that discretion or clear error when reviewing 
benefits determinations that are later challenged through liti-
gation. However, even with discretionary clauses, a court may 
still overturn an eligibility determination.

Laura Waskiewicz worked as a product design engineer 
for Ford Motor Company from 1990 until 2010. On October 
25, 2010, Waskiewicz experienced a “debilitating emotional 
breakdown” and thereafter stopped reporting to work. The 
following December, Waskiewicz’s father filed a claim on 
Waskiewicz’s behalf for long-term disability benefits under 
her employer’s plan. This was the first time Ford received any 
communication regarding Waskiewicz’s status. Evidence in 
the record showed that Waskiewicz continued to experience 
debilitating psychological problems from October through 
December and beyond. 

Ford’s long-term disability benefits plan provided that eligi-
bility for benefits required that an applicant be an “active em-
ployee with a disability” who is “unable to engage in regular 
employment or occupation with the Company.” The plan also 
provided that

An Active Employee whose employment is terminated 
under the Ford Involuntary Salaried Separation Policy 
(FISSP) . . . shall cease to be eligible for Benefits as of 
the earlier of:
(a) the date the Employee has been notified; or
(b) the day prior to the date of such termination (in the 
case of retroactive terminations) and shall cease to be a 
Covered Employee hereunder as of such date.
Lastly, the plan required employees to notify Ford as well 

as the plan’s claim processor if they were absent for over five 
consecutive work days. 

According to the record, Ford sent a letter to Waskiewicz 
dated November 18, 2010 stating that Waskiewicz was termi-
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nated effective October 26, 2010 for failure to report to work 
or justify her absence. Ford stated that Waskiewicz was not 
terminated pursuant to the plan’s five-day policy but rather 
pursuant to an otherwise identical and long-standing five-
day notice policy of Ford itself. Waskiewicz did not dispute 
that she failed to notify Ford within the five-day window of 
the reason for her absence. A physician certified on Decem-
ber 13, 2010 that Waskiewicz had been disabled since Octo-
ber 25, 2010. The plan denied Waskiewicz’s claim for benefits 
on December 22, 2010, citing the fact that Waskiewicz had 
been terminated and so was not a covered employee. Waskie-
wicz appealed the denial to federal court, which ruled in fa-
vor of the plan. 

On appeal, however, the Sixth Circuit ruled in favor of 
Waskiewicz, finding the application of a retroactive termina-
tion in this case contrary to the “spirit of employer-provided 
health care benefits generally and with this Plan specifically.” 
The court explained: “An insurance policy can hardly be said 
to provide employee disability ‘insurance’ at all if it protects 
against sudden disability but not if the employer immediately 
discharges the employee because of the disability before she 
gets a chance to apply for the benefits.” This case presents a rare 
situation where plan administrators complied with the terms 
of the plan and yet were still overturned under an arbitrary-or-
capricious standard of review. 

Court Recognizes Assignment  
of Medical Benefits

North Jersey Brain & Spine Ctr. v. Aetna, Inc., 2015 WL 
5295125 (3d Cir. Sept. 11, 2015).
Medical patients’ assignment to medical providers of “all pay-
ments for medical services rendered to [the patients] or [their] de-
pendents” was sufficient to confer standing to the medical 
providers to sue under ERISA for unpaid insurance benefits.

Under the statutory language of the Employee Retirement 
Income Security Act (ERISA), ERISA claims are available only 
to participants and beneficiaries of ERISA-governed plans. 
When an employee participates in a health insurance plan 
and receives medical services potentially covered by the plan, 
the health care provider is neither a participant nor a benefi-
ciary and so, under the statutory language alone, cannot take 

legal action against the plan for compensation under the plan. 
However, federal courts have held that the ability to receive 
benefits and take legal action to enforce those benefits under 
ERISA plans can be transferred to a third party by assignment. 
Courts have recognized that allowing such assignments ben-
efits patients. 

[P]roviders, confident in their right to reimburse-
ment and ability to enforce that right against insurers, 
can treat patients without demanding they prove their 
ability to pay up front. Patients increase their access to 
healthcare and transfer responsibility for litigating un-
paid claims to the provider, which will ordinarily be bet-
ter positioned to pursue those claims. 
In this case, a neurosurgical medical practice in New Jer-

sey treated three patients who were participants in health in-
surance plans administered by Aetna, Inc. Aetna underpaid 
or refused to pay claims for that treatment. Prior to receiving 
treatment, all three patients had signed a document stating 
that they “assign[ed]” to the provider “all payments for medi-
cal services rendered to [the patients] or [their] dependents.” 
When the provider sued Aetna under ERISA, Aetna defend-
ed against the claims by arguing that the written assignment 
of the right to payment did not give the provider the right 
to pursue legal action regarding the patients’ right to ben-
efits under the plan. The district court considering the issue, 
as had at least two other district judges in the Third Circuit, 
agreed with Aetna. On appeal, however, the Third Circuit re-
versed and remanded to the district court, holding, similar to  
“[e]very other United States Court of Appeals to have consid-
ered this question . . ., that an assignment of benefits is suffi-
cient to confer ERISA standing.” The Third Circuit noted that 
its holding advanced ERISA’s goal of uniform interpretation, 
making administration easier for plans and companies operat-
ing in multiple jurisdictions. 

ERISA Protections Not Always Available  
to Providers

Pennsylvania Chiropractic Ass’n v. Independence Hosp. 
Indem. Plan, Inc., 2015 WL 5853690, __  F.3d __ (7th Cir. Oct. 1, 
2015).
Health care providers could not sue under ERISA to enforce ERISA 
notice and appeal procedural requirements against insurance 


