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Now that same-sex couples may marry—and their marriages must be recognized—in all 50 states, 
employers must be sure to treat all married couples the same in making benefits available. Many 
employers are reassessing whether to offer benefits to unmarried domestic partners.

The last few years have been a period of tremendous 
change with respect to the legal recognition of same-
sex spouses. After a decade of gradual developments 
in state same-sex marriage laws, two recent rulings 

by the United States Supreme Court now permit same-sex 
couples to marry in all 50 states and provide federal recogni-
tion for same-sex marriages.

The federal Defense of Marriage Act (DOMA) was a 
controversial law enacted in 1996 primarily in response to 
concern that states opposed to legalizing same-sex marriage 
would be required to legally recognize such marriages per-
formed in other states under the Full Faith and Credit Clause 
of the United States Constitution. Section 2 of DOMA stipu-
lated that no state shall be required to recognize a same-sex 
relationship that is considered a legal marriage in another 
state or a right or claim arising from such a relationship. Sec-
tion 3 of DOMA provided that for all purposes of federal 
law, the word marriage means “only a legal union between 
one man and one woman as husband and wife” and the word 
spouse refers “only to a person of the opposite sex who is a 
husband or wife.”

In June 2013, the Supreme Court ruled in United States v. 
Windsor that Section 3 of DOMA was an unconstitutional 
“deprivation of the liberty of the person protected by the 
Fifth Amendment.” As a result of the Windsor ruling, federal 
law began deferring to state law definitions of marriage, in-
cluding same-sex marriage in those states where it had been 
legalized. The Windsor ruling, however, did not require states 
to legalize same-sex marriage or to recognize same-sex mar-
riages performed in other states.

In June 2015, the Supreme Court ruled in Obergefell v. 
Hodges that state laws banning same-sex couples from exercis-
ing the fundamental right to marry and prohibiting the recog-
nition of marriages validly entered into in other jurisdictions 
violate the due process and equal protection guarantees of the 
14th Amendment of the U.S. Constitution. As a result of the 
Obergefell ruling, same-sex couples may exercise the right to 
marry in all 50 states, and no state may refuse to recognize a 
lawful same-sex marriage performed in another state.

Prior to these rulings, employers generally were free to 
extend benefit coverage to employees’ same-sex spouses and 
partners but were not required by federal law to do so. Now 
that DOMA has been found unconstitutional, rights and 
protections previously extended only to opposite-sex spous-
es under federal law are available to same-sex spouses. These 
rights and protections require employers to extend certain 
spousal benefit coverage to same-sex spouses and allow 
those benefits to be offered without the additional adminis-
trative complexity that used to apply.

Retirement Benefits
Tax-qualified retirement plans are governed by federal 

laws that mandate specific rights and benefits for spouses. 
By creating federal recognition of same-sex marriages, the 
Windsor ruling provided these rights and benefits to same-
sex spouses and thereby required employers to extend spou-
sal rights and benefits under such plans to same-sex spouses. 
The Obergefell ruling impacted government plans and church 
plans, which are governed by state laws. Most state laws are 
preempted by federal law for purposes of plans sponsored by 
private employers.

Employees who participate in 401(k) defined contribu-
tion plans are entitled to name a beneficiary who will be 
paid the balance of the employee’s benefits under the plan 
in the event the employee dies before receiving full payment 
of the plan benefits. These plans include a provision iden-
tifying a default beneficiary in the event the employee fails 
to designate a beneficiary or the beneficiary predeceases the 
employee. An employee’s spouse must be recognized as the 
default beneficiary. 

These plans may, but are not required to, permit employ-
ees to take a distribution of their plan benefits prior to retire-
ment in the event of financial hardship. The circumstances 
under which hardship distributions from 401(k) plans may 
be permitted are defined by law. Of the specified circum-
stances, the following include an employee’s spouse in deter-
mining whether the employee is eligible to take a hardship 
distribution:
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•	 Medical expenses incurred by the participant or the 
participant’s spouse, children or dependents

•	 Payment of tuition for the next 12 months of postsec-
ondary education for the participant or the partici-
pant’s spouse, children or dependents

•	 Payment for burial or funeral expenses for the partici-
pant’s deceased parent, spouse, children or dependent.

A defined benefit plan must pay pension benefits to a 
married participant in the form of a qualified joint and sur-
vivor annuity (QJSA) unless the participant and his or her 
spouse elect otherwise. A QJSA is a series of equal, periodic 
payments over the participant’s lifetime with payment con-
tinuing to the participant’s spouse for the rest of the spouse’s 
life if the spouse survives the participant. The periodic pay-
ment to the surviving spouse must be at least 50% and not 

more than 100% of the periodic payment received during the 
joint lives of the participant and his or her spouse. In addi-
tion, defined benefit plans must offer a qualified preretire-
ment survivor annuity (QPSA) to all married participants 
unless the participant and his or her spouse elect to waive 
the QPSA. The QPSA generally is a series of equal, periodic 
payments over the participant’s lifetime equal to 50% of the 
amount that would have been payable to the participant had 
the participant survived until benefit commencement. The 
QJSA and the QPSA must be extended to all spouses, includ-
ing same-sex spouses, unless the participant makes another 
election with the consent of his or her spouse.

Medical, Dental and Vision Benefits
Unlike retirement plans where spousal rights and benefits 

are mandated by federal laws, welfare plans are not required 
by federal law to extend coverage to employees’ spouses. 
However, to the extent spousal coverage is provided under 
such plans, employers should examine how such benefits are 
funded and determine whether spousal coverage must be ex-
tended to same-sex spouses.

•	 Insured plans. State laws generally are preempted by 
federal law for purposes of employee benefit plans. 
One exception to this broad preemption is state insur-
ance laws that regulate welfare benefit plans insured by 
insurance companies rather than employers. After the 
Obergefell ruling, which redefined spouse in every state 
to include same-sex spouses, insured plans in every 
state presumably will be required to offer coverage to 
same-sex spouses to the extent such plans cover oppo-
site-sex spouses.

•	 Self-insured plans. Employers with self-insured wel-
fare plans pay benefit claims from the company’s gen-
eral assets instead of insuring claims with an insurance 
company. Because there is no federal mandate to ex-
tend coverage to employees’ spouses and self-insured 
plans are not subject to state insurance laws, employers 
with self-insured plans technically may continue to ex-
clude coverage for same-sex spouses. However, em-
ployers that provide coverage only to opposite-sex 
spouses face a significant risk of federal and state dis-
crimination lawsuits if they do not cover same-sex 
spouses. 

Employers that offer spousal medical, dental or vision 
coverage also must extend continuation coverage under the 

spousal benefits

learn more
From the Bookstore
2016 Healthcare Reform Facts
Alson R. Martin, J.D., LL.M. national underwriter. 2016.
Visit www.ifebp.org/books.asp?9061 for more details.
Health insurance Answer Book
John C. Garner, CEBS. Wolters kluwer. 2016.
Visit www.ifebp.org/books.asp?9069 for more details.

takeaways
•   In 2013, the U.S. Supreme Court ruled unconstitutional the sec-

tion of the federal Defense of Marriage Act that defined mar-
riage only as a legal union between one man and one woman.

•   After the Obergefell decision in June 2015, same-sex couples 
in all 50 states have the right to marry.

•   Tax-qualified retirement plans governed by both state and 
federal regulations must extend spousal rights and benefits to 
same-sex spouses.

•   Although there is no federal mandate for self-funded plans to 
extend medical, dental and vision benefits to spouses and self-
funded plans aren’t subject to state insurance laws, employers 
that provide coverage only to opposite-sex spouses run a risk 
of federal and state discrimination lawsuits.

•   There still is no federal recognition of unmarried partnerships 
between same-sex or opposite-sex couples. Many employers 
are phasing out partner benefits, often with a grace period dur-
ing which partners may marry and remain eligible for spousal 
coverage.
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Consolidated Omnibus Budget Reconciliation Act of 1985 
(COBRA).

Taxation of Medical,  
Dental and Vision Benefits

Federal law excludes amounts an employer pays toward 
medical, dental or vision coverage for an employee and the 
employee’s spouse and dependents from the employee’s tax-
able income. By creating federal recognition of same-sex 
marriages, the Windsor ruling extended this favorable fed-
eral tax treatment to benefits for same-sex spouses. 

An employee covering a same-sex spouse under an em-
ployer-sponsored medical, dental or vision plan therefore 
will not incur additional federal income taxes on the value 
of the coverage. In addition, an employee may pay for a 
same-sex spouse’s coverage using pretax contributions un-
der a cafeteria plan and can take tax-free reimbursements 
from flexible spending accounts (FSAs), health reimburse-
ment arrangements (HRAs) and health savings accounts 
(HSAs) to pay for the same-sex spouse’s qualifying medical 
expenses.

The Obergefell ruling aligned the state tax treatment of 
benefits for same-sex spouses. Prior to Obergefell, employ-
ees residing in states where same-sex marriage was legal 
received favorable state tax treatment of same-sex spouse 
benefits, while employees residing in states where same-sex 
marriage was not legal did not. Now that marriage is legal 
nationwide, all states align with federal law in extending fa-
vorable tax treatment to same-sex spouse benefits.

This change in tax treatment as a result of the Windsor 
and Obergefell rulings significantly reduced the administra-
tive complexity of offering benefits to same-sex spouses.

The Future of Benefits  
for unmarried Partners

Neither the Windsor nor the Obergefell ruling created fed-
eral recognition of unmarried partnerships between same-
sex or opposite-sex couples. Many employers that had of-
fered benefit coverage to unmarried partners prior to these 
rulings are considering phasing out such coverage now that 
same-sex couples can legally marry in all 50 states. These 
employers typically are offering employees a grace period 
during which they must marry their partner to be eligible 
for spousal benefit coverage. Eliminating such benefits may 
allow the employer to simplify benefit plan administration, 

particularly if such benefits are unlikely to be as frequently 
utilized given the unfavorable federal tax treatment of the 
benefits. 

next Steps for Employers
Employers should review their benefit plans to ensure 

that spousal benefits are extended to same-sex spouses to the 
extent required by law. In addition, employers that have pre-
viously offered benefits to unmarried partners will need to 
decide if such benefits will continue to be offered or develop 
a plan to phase out such benefits. 

spousal benefits
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