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BENEFICIARY DESIGNATION

Separated Spouse Entitled to Pension Benefits 
Over Common-law Partner

A recent judgment from the Saskatchewan 
Court of Queen’s Bench held that a sepa-
rated but legally married spouse has prior-

ity over a common-law partner, even though the 
plan member had designated his common-law 
partner as the plan beneficiary, both in his will 
and in a plan document.

The judgment serves to remind plan members 
that naming a beneficiary will not override leg-
islation that entitles a surviving, legally married 
spouse to survivor pension benefits.  Even if the 
married couple is long since separated, the law in 
some jurisdictions prioritizes the rights of mar-
riage over those of a cohabiting spouse.

Facts
Glenda and Lloyd Holmes had been separat-

ed for more than ten years at the time of Lloyd 
Holmes’s death. Although Lloyd Holmes lived 
with a common-law partner for about the same 
length of time, he and Glenda Holmes remained 
legally married.

Upon her husband’s death, Glenda Holmes 
sought the entirety of his pension benefits. She 
applied to the court for an order declaring her to 
be the sole beneficiary of his pension. Charmaine 
Boreen, Lloyd Holmes’s common-law partner, 
was named as the pension beneficiary, and she op-
posed Glenda Holmes’s application.

According to the judgment of the court, Glen-
da and Lloyd Holmes separated in 1994. They  
“reconciled periodically” in the ten years follow-
ing, only to separate permanently in 2004. Al-
though the couple remained separated without 
interruption for the ten years leading up to Lloyd 
Holmes’s death, they never divorced or entered 
into a formal separation agreement.

Justice L. M. Schwann’s ruling states that Lloyd 
Holmes moved in with Boreen in November 2003 
but also that he did not separate finally and per-
manently from Glenda Holmes until April 2004. 
At the outset of the case, there was some disagree-

ment as to the status of common-law relationship 
between Lloyd Holmes and Boreen at the time of 
Lloyd Holmes’ death, but at trial Glenda Holmes 
conceded that Boreen had in fact been Lloyd’s 
common-law partner at that time.

Lloyd Holmes was employed by Mosaic Potash 
Esterhazy and was a member of the pension plan 
for workers represented by the Communication, 
Energy and Paperworkers Union of Canada, Lo-
cal 892 (Mosaic plan). When Lloyd Holmes issued 
a declaration of spousal status for the purpose of 
his pension plan, he named Boreen as his spouse. 
He also completed a section of the form that was 
meant only for members who, at the time of their 
death, do not have dependent spouses. In that sec-
tion he designated Boreen for 50% of his benefit 
and divided the remaining 50% between his two 
children.

In his will, which he completed in the months 
before his death, he bequeathed any death benefit, 
payout or pension payout relating to his Mosaic 
pension equally between Boreen, Glenda Holmes 
and his two children.

Among the evidence brought before the court 
was an affidavit from an employee with Mosaic’s 
human resources department. The employee indi-
cated that he had had several conversations with 
Lloyd Holmes about the spousal status form. His 
affidavit stated:

I was aware that Lloyd was legally mar-
ried to Glenda Holmes at the time he signed 
the Declaration Form. I advised him that 
unless he was divorced or unless Glenda 
Holmes signed a waiver of beneficiary, the 
pension would be distributed to Glenda and 
not pursuant to the Designation Form.

Lloyd confirmed with me that he under-
stood and that he did not want to seek a di-
vorce or ask Glenda to sign the waiver.
The court also noted that the couple’s two chil-

dren consented to Glenda Holmes’s pursuit of his 
pension benefit.
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The sole legal issue was who was entitled to the 
pension benefit, Boreen, whom he had sought to 
designate as his beneficiary, or his legally married 
(albeit long since separated) spouse?

Decision
To answer the question, the court looked to the 

Saskatchewan Pension Benefits Act, 1992, which 
prioritizes legally married spouses. There are two 
ways to qualify for spousal pension benefits under 
the act: (1) to be legally married to the member or 
(2) to be a common-law partner of the member, 
but only if the plan member is not legally married.

Section 33(1) states:
(1) Subject to section 31, if a member or 

a former member who has not commenced 
his or her pension dies before the earliest 
day on which the member or former mem-
ber could have elected to receive a pension, 
a surviving spouse is entitled to receive a 
pension, the value of which is equal to the 
commuted value of the pension of the de-
ceased member or former member.
The court read this provision in conjunction 

with the definition of spouse under the act. Sub-
section 2(1)(ff) of the act defines spouse as:

(i) a person who is married to a member or 
former member; or (ii) if a member or former 
member is not married, a person with whom 
the member or former member is cohabiting 
as spouses at the relevant time and who has 
been cohabiting continuously with the mem-
ber or former member as his or her spouse for 
at least one year prior to the relevant time.
Under subsection 2(1)(ff)(ii), an unmarried, 

cohabiting partner such as Boreen is considered a 
spouse only if the member is not otherwise mar-
ried. Under this scheme, Glenda Holmes is en-

titled to claim Lloyd Holmes’s benefits ahead of 
Boreen.

However, the act also permits a plan member 
to designate a beneficiary, and Lloyd Holmes des-
ignated Boreen.

On this point, Schwann ruled that, “In a con-
test between a surviving spouse and a designated 
beneficiary, s. 33 directs that a surviving spouse is 
entitled to pension proceeds in priority to a desig-
nated beneficiary.”

In certain circumstances, courts have enforced 
designations naming common-law partners as 
beneficiaries ahead of legally married spouses. 
However, Schwann distinguished those cases 
from Lloyd Holmes’s situation. According to his 
employer’s human resources representative, Lloyd 
Holmes understood that Glenda Holmes would 
be the recipient unless he got a divorce or she 
signed a waiver. His will bequeathed his pension 
benefits both to Boreen and Glenda Holmes (as 
well as his two children), so clearly he had no in-
tention of disentitling Glenda Holmes completely. 
The court also observed that the length of his re-
lationship with Boreen (11 years, compared with 
25 years with Glenda Holmes) did not give rise to 
a sense of “patent unfairness” the way some previ-
ous cases had.

This case serves as a reminder that the “spouse 
in the house” does not have a priority entitlement 
to survivor pension benefits in all jurisdictions 
across Canada. Saskatchewan is one of the few re-
maining pension jurisdictions that does not fully 
acknowledge the rights of common-law spouses, 
and it is an open question whether the province’s 
minimum pension standards will be amended to 
conform with most others.  &

Holmes v. Boreen et al., 2015 SKQB 333 (CanLII).
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