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Contributions to Multiemployer Funds  
Are Dischargeable Debt in Bankruptcy

T he U.S. Bankruptcy Court for the Eastern 
District of New York holds that the defen-
dant debtor’s failure to make required con-

tributions under contracts with the plaintiff mul-
tiemployer pension funds was not due to 
misappropriation and, therefore, the contribu-
tions were dischargeable in bankruptcy. 

The plaintiffs were national and local multiem-
ployer benefit plans under Section 3(3) of the Em-
ployee Retirement Income Security Act (ERISA). 
The defendant was the principal owner of a de-
funct sheet metal company that entered into cer-
tain collective bargaining agreements (CBAs) that 
required the employer to make contributions to 
the plaintiffs based on hours worked by fund par-
ticipants employed by the company. 

After falling further and further behind on its 
required contributions, the company was termi-
nated by the plaintiffs as a pension fund contribu-
tory employer. This termination led to a loss of 
union employees and exacerbated the company’s 
inability to continue business operations. In order 
to keep the company operating, the defendant and 
his wife contributed more than a half-million dol-
lars of their own money to the company between 
2010 and 2012. In 2014, the defendant filed for 
and received a discharge under Chapter 7 of the 
U.S. Bankruptcy Code. 

The plaintiffs filed suit contending that the 
CBAs and the statutory framework of ERISA ren-
dered all funds collected by the company as trust 
funds held for the benefit of the plaintiffs, and the 
defendant’s failure to pay any contributions to the 
plaintiffs from any funds collected by the compa-

ny was a misappropriation by the defendant while 
acting as an ERISA fiduciary. 

The court explains that a creditor must satisfy 
three elements to meet the exception to discharge-
ability under Section 523(a)(4) of the Bankruptcy 
Code:

 1. The existence of an express or technical trust 
involving the entrusting of money or prop-
erty for the benefit of another

 2. The debtor must have acted in a fiduciary 
capacity with respect to the trust.

 3. The debt must have arisen from a defalca-
tion committed by the debtor.

The court finds that, as the owner of a company 
with union benefit fund obligations, the defen-
dant was a fiduciary under both ERISA and Sec-
tion 523(a)(4) of the Bankruptcy Code. However, 
the court disagrees that the plaintiffs were entitled 
to the company’s general corporate funds under 
any section of ERISA. Additionally, the court finds 
that the defendant did not act in a self-dealing 
manner or demonstrate any bad faith, moral tur-
pitude or other immoral conduct and, thus, did 
not commit misappropriation.

Accordingly, the court finds that the plaintiffs 
did not establish their entitlement to summary 
judgment, and the defendant established his enti-
tlement to summary judgment. As such, all of the 
plaintiffs’ claims are dismissed as a matter of law, 
and the defendant is entitled to recover costs.    

Sheet Metal Workers’ National Pension Fund et al. v. 
Kern, No. 13-71700-ast (Bankr. E.D.N.Y. December 10, 
2015).
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