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Washington Update

IRS Issues Guidance on 
Same-Sex Marriage Decision

T he Internal Revenue Service (IRS) has is-
sued Notice 2015-86 providing guidance 
for retirement plans and health and welfare 

plans in response to the Supreme Court’s ruling in 
Obergefell v. Hodges. The ruling struck down four 
statewide bans on same-sex marriage, holding 
that the Fourteenth Amendment requires all states 
to license and recognize a marriage between two 
people of the same sex. Notice 2015-86 was issued 
in December and pertains to qualified retirement 
plans under Section 401(a) of the Internal Reve-
nue Code of 1986, as amended, and to health and 
welfare plans, including cafeteria plans under 
Code Section 125.

Background 
Prior to June 2013, Section 3 of the federal De-

fense of Marriage Act (DOMA) defined marriage 
as being between opposite-sex partners for pur-
poses of federal tax law. That changed when the 
Supreme Court held in United States v. Windsor 
that DOMA Section 3 was unconstitutional. How-
ever, the Court left intact the provision pursuant 
to which states could refuse to allow or recog-
nize same-sex marriages. Following the Windsor 
decision, IRS issued Notice 2014-19, which rec-
ognized same-sex marriages performed in states 
permitting such marriages for federal tax and em-
ployee benefits purposes and provided guidance 
for plan sponsors.

Under Obergefell, the Court held that the Four-
teenth Amendment’s due-process and equal-pro-
tection clauses required states to allow same-sex 
marriage and to recognize lawful same-sex mar-
riages performed in other states. Notice 2015-86 
amplifies IRS Notice 2014-19.

notice 2015-86: no Significant Impact

While Obergefell requires that states recognize 
marriages between same-sex couples performed 
in other states, certain marriages performed prior 
to that decision will be recognized for the first 
time for state law purposes. However, because 
these same same-sex marriages have already been 
recognized for federal tax law purposes pursuant 
to Windsor and the post-Windsor IRS guidance, 
the Treasury Department and IRS do not antici-
pate any significant impact from Obergefell on the 
application of federal tax law to employee benefit 
plans.

Qualified Retirement Plans
The notice notes that the Obergefell decision 

does not require qualified retirement plan spon-
sors to change the terms or operation of their plans 
because the previous post-Windsor IRS guidance 
already required them to be amended. However, 
the notice does allow a plan sponsor to amend its 
plan following Obergefell in order to make certain 
optional changes or clarifications. The notice sug-
gests that a plan sponsor could amend the plan 
to allow a participant to make a new election of 
a qualified joint and survivor annuity with his 
or her same-sex spouse. Furthermore, the notice 
explains that a plan sponsor may still decide to 
amend its plan to apply Windsor retroactively to a 
period prior to the date of that decision (i.e., June 
26, 2013) provided that the amendment other-
wise complies with applicable plan qualification 
requirements (such as the nondiscrimination re-
quirements of Code Section 401(a)(4)).

Regarding applicable single employer defined 
benefit plans, the notice provides guidance that a 
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discretionary plan amendment expanding ben-
efits for participants with same-sex spouses in re-
sponse to Obergefell is subject to the requirements 
of Code Section 436(c), which limits the ability to 
make plan amendments that increase liabilities if 
the plan’s adjusted funding target attainment per-
centage is below a certain threshold.

In general, discretionary amendments con-
templated in the notice must be made by the end 
of the plan year in which the amendment is op-
erationally effective or, in the case of a retroactive 
amendment described above, the end of the plan 
year in which the amendment is approved.

Health and Welfare Plans
As with qualified retirement plans, the notice 

confirms that health and welfare plan terms will 
not require changes because of the Obergefell deci-
sion, as prior guidance required those plans to be 
amended.

However, Obergefell could require changes if, 
for example, a plan offers coverage to “the spouse 

of a participant as defined under applicable state 
law” and the plan administrator determines that 
applicable state law was expanded to include 
same-sex spouses as a result of Obergefell. In that 
case, plan terms would require coverage of same-
sex spouses as of the date of the change in appli-
cable state law.

The guidance also clarifies the ability to permit 
election changes with respect to health and wel-
fare plans offered through a cafeteria plan. The 
notice provides that a cafeteria plan may permit 
a participant to revoke an existing election and 
submit a new election, provided that the cafeteria 
plan allows a participant to make a change in cov-
erage due to a “significant improvement in cover-
age.” Such a significant improvement in coverage 
could occur where there is a change in eligibility 
criteria as a result of (1) an amendment to plan 
terms, (2) a change in applicable state law (to the 
extent the terms of the plan refer to state law) or 
(3) a change in the interpretation of the existing 
plan terms.


