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interpreted the term payable in the offset language to mean the 
higher amount, not the amount Ingram was actually receiving. 
Again, the administrator provided an extensive and thorough 
explanation of his reasoning:

The offset being applied to Mr. Ingram’s monthly ben-
efit is part of the calculation of the Normal Retirement 
Benefit [in Plan §5.1(a)]—the amount of the single life 
annuity payable at age 65. . . . Section 5.5 refers to the 
amount “payable,” not the amount paid. The amount 
actually paid . . . is subject to variation depending on 
both the timing of the commencement of benefits and 
the form of benefit elected. I have interpreted the Plan 
to provide that the offset to the Normal Retirement Ben-
efit required by Section 5.1 must be a normal retirement 
benefit, regardless of the time and form of the actual 
payment. Under this interpretation, a normal retire-
ment benefit is offset by a normal retirement; there is an 
apples to apples correlation.
Under the interpretation you propose, the Normal Re-
tirement Benefit under the Plan of two identically situ-
ated participants would vary simply because one par-
ticipant chose to commence his benefit under another 
defined benefit plan earlier than the other. . . . Your in-
terpretation produces this anomalous result because it 
offsets a normal retirement benefit by an early retire-
ment benefit, an apples to oranges correlation.
The court again sided with Terminal. Although the court 

found that “Ingram’s textual arguments have some force,” the 
court found that “the term ‘retirement income payable’ [was 
not] susceptible of only one reasonable interpretation.” Apply-
ing the abuse of discretion standard, the court upheld the plan 
administrator’s application of the larger offset.

Pharmacies Denied Injunction Against  
Pharmacy Benefit Manager

Grasso Enterprises, LLC v. Express Scripts, Inc., 809 F.3d 1033 
(8th Cir. Jan. 11, 2016).
Pharmacies suing pharmacy benefit manager for failure to follow 
ERISA notification rules when it cut medication coverage were not 
entitled to preliminary injunction.

With health insurance costs on the rise, combined with the 
expanding number of high-cost specialty pharmaceuticals, in-
surance companies have attempted to save money by limiting 
coverage of particular drugs and drug brands. In many cases, 
health insurance plans outsource pharmaceutical coverage 
and administration to separate companies that act as pharma-
cy benefit managers, such as Express Scripts, CVS/Caremark 
and OptumRx. These pharmacy benefit managers have been 
limiting the types and brands of drugs that their plans cover at 
increasing rates, putting it to the drug companies to bid for the 
managers’ market share and thus lower their prices.

While lowering the cost of insurance, these practices have 
limited treatment options for patients and providers and, in 
some cases, cut into the business of pharmacies, both of which 
present an increased risk of litigation.

As part of these cost-cutting efforts, pharmacy benefit man-
agers have limited coverage of compound medications, which 
often are provided by compounding pharmacies. Compound-
ing pharmacies sell mixtures of different drugs according to 
prescriptions, allowing providers to prescribe drug combina-
tions in things like liquid medicines and topical creams that 
are tailored to patient needs. However, compound drug prices 
recently have skyrocketed, making them a primary target of 
pharmacy benefit managers. Compounding pharmacies also 
have received negative media attention since 2012, when a 
compounding pharmacy in Massachusetts was found to have 
sold products to patients that were contaminated with fungal 
meningitis, causing illness in over 700 people and 64 deaths. 
The Pew Charitable Trusts issued a report in February 2016 
highlighting the lack of centralized regulatory oversight of 
compounding pharmacies, as these pharmacies are not subject 
to FDA regulation.

In 2014, Express Scripts announced a plan to limit cover-
age of certain compound medication ingredients and there-
after began denying claims for many compound drugs that it 
previously had covered. Three compounding pharmacies—
Grasso Enterprises, NERxD and Wiley’s Pharmacy and 
Compounding Services—sued Express Scripts for failure to 
follow ERISA procedural requirements that apply to claims 
determinations. The three pharmacies each were parties to 
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provider agreements with Express Scripts stating, among 
other terms, that the pharmacies were in Express Scripts’ 
preferred network.

The pharmacies challenged Express Scripts’ notification to 
three specific patients of its new coverage policies. Generally, 
ERISA remedies are not available to providers like the com-
pound pharmacies, as they are not participants or beneficiaries 
as defined by ERISA. However, each pharmacy in this case had 
obtained assignments of rights and benefits from its custom-
ers, specifically assigning “all rights to payment and other ben-
efits” that the beneficiaries may have under their applicable 
health plans “for past, current, or future compounds, ingredi-
ents, or medications” and authorizing the pharmacy “to pur-
sue any and all remedies to which [the beneficiaries] may be 
entitled, including the use of legal action in any court against 
the health plan, insurer, or its administrator.” Express Scripts 
did not challenge the validity of these assignments.

Partway through the litigation process, the three plaintiff 
compounding pharmacies requested the court to issue an or-
der requiring Express Scripts to (1) pay all compound medica-
tion claims until it was in compliance with the ERISA claims 
regulation, (2) issue explanation-of-benefit forms complying 
with the claims regulation and (3) provide a procedure for 
patients to request access to compound medications to com-
ply with the Patient Protection and Affordable Care Act. The 
Eighth Circuit Court of Appeals found that the pharmacies 
had not met the standard for this type of order prior to a fi-
nal decision on the merits. However, the court noted that the 
pharmacies could still bring claims for violations of the pro-
vider agreements with Express Scripts, reminding them that 
contractual disputes between providers and insurers generally 
were not governed by ERISA.

The Grasso case highlights the risk of litigation brought by 
health care service providers as health insurance plans, health 
insurance companies and pharmaceutical benefit managers 
look for ways to cut costs. A specialized provider, such as a 
compounding pharmacy, may be particularly incentivized to 
bring suit for health insurance benefit claim denials due to 
the provider’s relatively narrow array of products or services. 
As such, a plan’s decision to eliminate coverage of a particu-

lar medication or service could cut off a substantial portion 
of a specialized provider’s business. Many providers obtain as-
signments of rights from their customers and patients, which 
allow the providers to sue under ERISA on behalf of those 
customers and patients when the financial interests of both 
parties align.

Grasso also serves as an important reminder that even if a 
plan complies with all plan terms and all ERISA requirements 
with regard to substantive issues such as claim determinations 
and eligibility decisions, plan participants and beneficiaries of-
ten can still sue to enforce ERISA’s notice and other procedural 
requirements that attach to these plan actions.

No Fiduciary Breach in Agreed-Upon  
Financial Advisor Fees

McCaffree Financial Corp. v. Principal Life Ins. Co., 2016 WL 
98332, __F.3d__ (8th Cir. Jan. 8, 2016) (rehearing and 
rehearing en banc denied Feb. 17, 2016).
Financial advisor could not be liable for breach of fiduciary duties 
for excessive investment management fees because fee structure 
that was alleged to be excessive was agreed to in contract between 
financial advisor and plan sponsor before financial advisor became 
a fiduciary.

Employer McCaffree Financial Corporation sponsored a 
retirement plan for its employees. McCaffree contracted with 
Principal Financial Group to provide investment options and 
investment services to its plan participants. Five years after en-
tering into the contract, McCaffree brought suit under ERISA 
on behalf of its employee plan participants against Principal, 
alleging that Principal breached fiduciary duties to the par-
ticipants by charging them grossly excessive management fees. 
McCaffree requested that Principal return the excess fees and 
reimburse participants for diminution of investment returns 
that had occurred as a result of the fees. Principal moved to 
dismiss the case because McCaffree had explicitly agreed to 
the disputed charges in the contract between Principal and 
McCaffree and because Principal was not a fiduciary at the 
time the fees and expenses were negotiated. Based on the 
facts as McCaffree alleged in the complaint, the district court 


