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LTD Payments Deducted From  
Wage Loss Related to Personal Injury

T he deductibility of employee benefits pay-
ments from court-ordered damages 
awards has been an important and divisive 

subject in the legal community. In a recent deci-
sion from Ontario, the court held that a plaintiff ’s 
long-term disability (LTD) benefits must be de-
ducted from an award for income loss. In the rul-
ing, the Ontario Superior Court of Justice hear-
kened back to a 2013 decision of the Supreme 
Court of Canada and, relying on the nature of the 
benefit and broader public policy considerations, 
concluded that the plaintiff should not receive 
double recovery.

Recent Precedent
In IBM v. Waterman, the Supreme Court of Can-

ada considered the deductibility of pension pay-
ments received by an employee following his termi-
nation of employment and whether those benefits 

should be deducted from damages for wrongful 
dismissal. The Court relied on the private insur-
ance exception to exclude the pension payments 
from any consideration of common law damages. 
This principle holds that the closer the benefit is 
in nature and purpose to an indemnity against the 
type of loss caused by the defendant’s breach, the 
stronger the case for deduction. The converse is also 
true. In general, a benefit will not be deducted if it is 
not an indemnity for the loss caused by the breach 
and the plaintiff has contributed in order to obtain 
entitlement to it. However, the Supreme Court also 
acknowledged that there is room in the analysis of 
the deduction issue for broader policy consider-
ations such as the desirability of equal treatment of 
those in similar situations, the possibility of provid-
ing incentives for socially desirable conduct and the 
need for clear rules that are easy to apply.

Personal Injury Case
In Mazzucco et al. v. Herer et al., Rita Mazzucco 

brought a medical malpractice suit against a num-
ber of doctors and the hospital where she had giv-
en birth to her second child. About a week after 
the birth, she reported back to the hospital feeling 
ill. She was discharged the next day but suffered 
a stroke at her home two days later. As a result of 
the stroke, the plaintiff was unable to work and 
received Canada Pension Plan disability and LTD 
benefits for ten years. The plaintiff ’s employer was 
an Ontario school board, which paid 100% of the 
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Federal
The Office of the Superintendent of Financial Institutions 

released a new Pension Members’ Guide in January 2016. The 
new guide replaces the previous version that was issued in 
June 2009 and includes updates to reflect amendments made 
to the Pension Benefits Standards Act and regulations there-
under.  

The guide is available at www.osfi-bsif.gc.ca/eng/docs 
/mem_guide.pdf.
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cost of the LTD premium pursuant to the terms of a collec-
tive agreement. She was never expected to return to work.

Although the trial was decided by jury, the presiding 
judge ruled on whether LTD payments should be deducted 
from any past or future income awards made by the jury in 
her personal injury case against the doctors and hospital.

The court recited a number of relevant legal principles:
• Damages in negligence are measured by actual loss, 

and double recovery is not generally awarded.
• “Private insurance” is an exception to the rule against 

double recovery.
• The private insurance exception holds that if a claim-

ant can establish that indemnity benefits were paid for 
by her as part of her wage package, they should not be 
deducted in calculating the amount payable by the de-
fendants for the wage loss suffered by the claimant as a 
result of her injuries.

• In the normal course, an injured person is to be com-
pensated for actual loss suffered and no more.

• In accordance with the prior principle, wages earned 
during a period of disability are generally deducted 
from a claim for lost wages.

The Ontario court also noted, however, that the case law 
on the private insurance exception had evolved with the 
Supreme Court of Canada decision in IBM v. Waterman, 
in which the majority held that there is no single marker 
to sort which employment benefits fall within the private 
insurance exception but, in general, a benefit will not be 
deducted if it is not an indemnity for the loss caused by the 
breach and the plaintiff has contributed to obtain entitle-
ment to it.

The nature and purpose of the LTD benefit, the court 
stated in Mazzucco, is that of an indemnity, caused by 
the defendants’ breach. In addition, a court should look 
at broader public policy considerations, like the fact that 
Ontario taxpayers fund Mazzucco’s employer school 
board as well as the defendants themselves, albeit indi-
rectly. It is not reasonable, the court held, for the plain-
tiff to receive double recovery from the public purse. As 
a result, the court instructed the jury to deduct from any 
wage loss damages in the amount the plaintiff received 
for LTD.

This case marks the first time that Waterman has been ap-
plied in a personal injury context in Ontario and may influ-
ence the law on the deductibility of LTD payments.  &

Mazzucco et al. v. Herer et al., 2015 ONSC 7083.
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Ontario

T he Financial Services Commission of Ontario has 
published a form for postretirement waiver of joint 
and survivor pension for the former spouse of a re-

tired member on spousal breakdown. The form is manda-
tory and must be paired with a waiver in an appropriate set-
tlement instrument. 

Information about the form is available at www.fsco.gov 
.on.ca/en/pensions/Family-Law/Pages/familylawforms.aspx.
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