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INSURER MISCONDUCT

Court Reduces Damages Award  
for Insurer’s Misconduct 

T he Nova Scotia Court of Appeal upheld a 
lower court’s ruling that an insurer had 
breached the terms of its policy and duty of 

good faith but reduced the damages awarded to 
the plaintiff.

Background
The plaintiff, Bruce Brine, worked as a police 

officer for a number of years and later became 
the director of Ports Canada Police in Halifax. As 
part of his remuneration, he received long-term 
disability (LTD) coverage through an insurance 
policy between Industrial Alliance Insurance and 
Financial Services Inc. and the Board of Trust-
ees of the Public Service Management Insurance 
Plan. His employment with Ports Canada Police 
was terminated in 1995. Shortly after his termi-
nation, Brine was diagnosed with depression. 
He applied and was approved for LTD benefits 
under the policy, which required Industrial Alli-
ance to pay benefits until Brine reached the age 
of 65. At the insurer’s discretion, rehabilitation 
services also were covered.

The policy provided that any disability benefits 
payable by the Canada Pension Plan (CPP) or 
through Brine’s public service pension plan would 
be directly deducted and offset from the LTD ben-
efits. Specifically, the pro-rata clause in the policy 
provided that if the insured person received a 
lump-sum payment of CPP or other benefits, this 
lump sum was to be divided equally and offset 
over the remaining term of the policy.

After three years of being on LTD benefits, 
Brine was approved for disability benefits under 
both CPP and his pension plan. In 1998, he re-
ceived lump-sum payments for both retroactive 
CPP and pension benefits. Under the policy’s 
terms, since Brine received the lump-sum pay-
ments when he was 49 years old, Industrial Al-
liance was required to divide these lump-sum 
payments and apply an offset over the remaining 
16 years of the policy. Instead, the insurer com-

pletely stopped payment of LTD benefits until it 
recovered the overpayments. As a result, Brine’s 
financial circumstances deteriorated, forcing him 
to make an assignment in bankruptcy in 1999, 
from which he was later discharged. At the time 
of the filing of bankruptcy, the alleged overpay-
ment was $62,036.81. After Brine’s discharge 
from bankruptcy, Industrial Alliance refused to 
recognize that the overpayment had been dis-
charged and continued to withhold his monthly 
disability benefits to satisfy overpayments. The 
insurer also discontinued the rehabilitation ser-
vices and failed to inform Brine that such services 
were ending.

Moreover, between 1995 and 1998, the Indus-
trial Alliance withheld tax and issued T4 state-
ments for Brine’s LTD benefits, despite the fact 
that the benefits were nontaxable. The insurer 
continued to issue T4 statements for the LTD ben-
efits even after two Tax Court of Canada rulings 
held that the benefits were nontaxable.

Lower Court Decision
In a June 2014 decision, the Supreme Court of 

Nova Scotia awarded Brine $62,036.81 in dam-
ages for breach of contract, $30,000 in mental dis-
tress damages, $500,000 in punitive damages, and 
$150,000 in aggravated damages as a result of the 
insurer’s breach of its duty of good faith.

The trial judge concluded that Industrial Al-
liance breached the contract by clawing back the 
LTD benefits rather than prorating the overpay-
ment over the life of the policy, as required under 
its terms. The trial judge also held that Brine’s ob-
ligation to reimburse the insurer for the overpay-
ment was a prebankruptcy debt, such that a por-
tion of the overpayment had been extinguished 
by his discharge from bankruptcy and should not 
have been collected by Industrial Alliance.

Furthermore, the trial judge held that Indus-
trial Alliance had breached its duty of good faith 
when it arbitrarily discontinued Brine’s rehabili-
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tation benefits and continued to treat the dis-
ability benefits as taxable, notwithstanding the 
Tax Court of Canada rulings. While the policy 
terms did not require provision of rehabilitation 
benefits, the trial judge held that once the insurer 
decided to provide such services, it was obligated 
to act in good faith in providing the rehabilitation 
benefits.

The Appeal
The Nova Scotia Court of Appeal upheld the 

trial judge’s findings that Industrial Alliance had 
breached the terms of the policy and the duty of 
good faith. The court agreed with the trial judge 
that the duty of good faith is an implied contrac-
tual obligation derived from the existence of the 
contract. As such, the insurer’s breach of its duty 
of good faith is not predicated on the condition 
that the insurer breached an explicit provision 
of the policy. Industrial Alliance’s arbitrary sus-
pension of rehabilitation benefits was therefore 
a breach of its duty of good faith, even though 
the policy terms did not require provision of such 
benefits.

While the court agreed that Brine was entitled 
to punitive and aggravated damages, the damag-
es award was substantially reduced. To overturn 
a lower court’s damages award, the appeal court 
must find that the trial judge applied a wrong 
principle of law or that the amount of the award 
was inordinately high or low.

The court dismissed Industrial Alliance’s sub-
mission that the separate awards for mental dis-
tress and aggravated damages were duplicative. 
However, the court noted that aggravated dam-
ages required a separate cause of action and em-
phasized that the insurer’s breaches of its duty of 
good faith were impliedly contractual. In assess-
ing the appropriate amount, the court reclassified 
the aggravated damages award as mental distress, 
since both awards were aimed primarily at com-

pensating Brine for the exacerbation of his diag-
nosed depression. The court reviewed a number 
of awards that have been issued for mental distress 
in the insurance context and reduced the amount 
from $180,000 to $90,000 in damages for mental 
distress.

The court also substantially reduced the award 
for punitive damages from $500,000 to $60,000, 
after a review of awards across Canada. Accord-
ing to the court, punitive damages of $100,000 
or more have been awarded in cases where the 
defendant’s misconduct was much more blame-
worthy than the insurer’s conduct in this case. The 
court noted that Industrial Alliance did not deny 
coverage and was not trying to profit from Brine’s 
vulnerability. However, Brine was still entitled to 
punitive damages as a result of the misconduct 
in the insurer’s management of a “peace of mind” 
contract.

In the result, the court of appeal reduced the 
overall amount of damages for mental distress and 
punitive damages from $680,000 to $150,000.  &
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The Nova Scotia Court of Appeal 
upheld the trial judge’s findings that 
Industrial Alliance had breached 
the terms of the policy and the 
duty of good faith. . . . While 
the court agreed that Brine was 
entitled to punitive and aggravated 
damages, the damages award was 
substantially reduced.


