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VOLUNTARY SURPLUS PACKAGES

Inergi: Offer of Voluntary Surplus Packages  
to Working Employees Is Not Discriminatory

A recent arbitration decision found that an 
employer that offers voluntary surplus 
packages (VSPs) may distinguish between 

employees who are “active” and employees who 
are not, without running afoul of human rights 
protections, so long as the purpose of the VSP is 
implied from the relevant collective agreement.

Background
Inergi L.P. is an information technology com-

pany providing service contracts to Hydro One 
utilities. Inergi, which employed around 250 peo-
ple, decided to downsize in order to remain com-
petitive and have its service contract renewed. 
By January 2015, Inergi offered 33 VSPs to en-
courage senior employees to depart and leave the 
more junior and less expensive employees on the 
payroll.

Inergi made it clear that the VSPs were only 
available to “active” employees, not “inactive” 
ones, but did not illuminate this distinction, ex-
cept to state that employees who were receiving 
long-term disability (LTD) benefits would not be 
eligible for a VSP. At the time, no one in the af-
fected work group was receiving LTD benefits.

Regardless, the Society of Energy Profession-
als, a union representing Inergi employees, filed 
a grievance protesting Inergi’s policy on VSP eli-
gibility for a number of reasons. First, the society 
did not want to be complicit in any potentially 
discriminatory practice by failing to grieve a valid 
complaint. Second, it viewed the active status re-
quirement as a condition that should have been 
discussed with the society prior to its deployment. 
The society said the scope of the active status re-
quirement was uncertain. The program continued 
to be a concern because additional downsizing 
was expected in 2016.

The grievance claimed that the VSP policy vio-
lated both the collective agreement and the Hu-
man Rights Code. The society also filed a griev-
ance over Inergi’s failure to disclose the full text of 

the “Sick Leave and Long Term Disability Plans” 
policy as referenced in Article 44 of the collective 
agreement but settled the issue before hearing and 
merely requested that the text be attached as an 
appendix to the decision.

Interpreting the Collective Agreement
Ontario labour arbitrator Paula Knopf first 

dealt with the interpretation of the collective 
agreement, acknowledging that the employer 
could not unilaterally alter the terms through in-
terpretation. The collective agreement was quoted 
at length, but the most relevant provisions state:

64 Redeployment, Surplus Staff Procedure 
and Change of Employer

64.1 Scope
This Article applies to the redeployment or 

transfer of employees within Inergi and from 
Inergi to a new employer to whom a portion 
of Inergi’s business is transferred.

This Article will apply to all employees 
except temporary employees, and takes pre-
cedence over other provisions of this Collec-
tive Agreement with regard to vacancies and 
job placements unless otherwise specified . . . . 
Employees on leave (e.g. LTD) or on foreign 
assignments will be neither advantaged nor 
disadvantaged upon return from the leave.

Adverse Impact
64.8 Voluntary Surplus
In circumstances where Management is 

aware that job loss may occur, subject to work 
unit viability Inergi will allow for voluntary 
termination by an employee in the affected 
work group.
The society relied upon the second clause in 

Section 64.1 as showing that the employee referred 
to in Section 64.8 included all employees except 
temporary employees. However, Knopf sided with 
the employer in this case and found that a purpo-
sive reading of the contract required a more in-
depth analysis.
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Though active was not defined, the arbitrator 
found that employee in Section 64.8 was neces-
sarily modified by “in the affected work group” 
and “work unit viability.” These phrases showed 
the purpose of the VSP clause was to allow the 
employer to reduce the number of wage earners 
in the workplace by inducing some to leave vol-
untarily. If those on LTD benefits accepted VSPs, 
there would be no reduction in the workforce and 
no corresponding reduction in forced layoffs. The 
arbitrator had no difficulty finding that clause 
64.8 did not require VSPs to be offered to those 
receiving LTD benefits, especially since their ser-
vice accrual or rights upon return would not be 
interfered with.

Addressing Claims of Discrimination
The society also argued that a blanket restric-

tion on VSP eligibility that benefited only one 
group of employees was contrary to established 
case law on human rights. Knopf instead found 
that when the purpose was reducing wages, dis-
tinguishing between those earning wages current-
ly and those who might earn wages in the future 
was reasonable.

This conclusion was supported by the reason-
ing in a number of recent cases. In 2015, in Metro 
Ontario Inc. and UFCW, Local 175 (Roach), Re 
(2015), an arbitrator dealt with a similar situa-
tion: A voluntary exit program required employ-
ees to be active full-time employees aged 55 or 
older. The arbitrator ruled that this limitation was 
not a prima facie violation of the griever’s rights. 
Instead, offers were “compensation for an em-
ployee’s giving up a future wage stream.”1 If em-
ployees could not earn wages during the period 
of targeted reduction in the workplace, then they 
did not have the same consideration to exchange 
for a VSP. The offer, therefore, was not precluded 
on disability but rather was linked to the amount 
earned and the corresponding reduction in cur-

rent expenses. Significantly, Knopf agreed with 
an arbitrator’s finding in Labatt Breweries Ontario 
and SEIU, Local 2 (voluntary severance program), 
Re (2014) that employers were not required to 
“treat the disabled claimants as if they were ac-
tively at work” for purposes of an incentive pro-
gram.2

Limitations
The arbitrator did, however, explicitly limit her 

findings on this issue to those on LTD benefits 
and refrained from extending the holding to em-
ployees on maternity or paternity leave or those 
receiving short-term disability benefits. She also 
notably distinguished this case from similar cases 
where discriminatory treatment of disabled work-
ers was established.

Summary
The key finding was that this particular VSP 

was a “compensation scheme” because it depend-
ed upon both accumulated seniority and the cur-
rent wages being earned. Therefore the decision 
to exclude those receiving LTD benefits did not 
prejudice them in any way and was linked to their 
current ability to earn wages and perform. In-
cluding employees receiving LTD would not help 
the employer achieve the purpose for which the 
scheme was implemented, the arbitrator ruled. 
Knopf used this interpretation of the collective 
agreement as the basis to find that the distinction 
was not discriminatory and dismissed the griev-
ance.  &
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