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Former Employee’s FMLA and ERISA Claims  
May Proceed

T he U.S. District Court for the District of 
New Hampshire finds sufficient evidence 
to indicate that the defendant health care 

company terminated the plaintiff employee’s em-
ployment in violation of the Family and Medical 
Leave Act (FMLA) and the Employee Retirement 
Income Security Act (ERISA).

The defendant was the owner and operator of a 
regional hospital. The plaintiff was an employee of 
the hospital since 2005. In April 2015, the plaintiff 
notified the defendant that she would need to take 
a 12-week leave of absence for surgery on her right 
hand. In June 2015, just before she applied for her 
leave of absence under FMLA, the defendant noti-
fied her that it was terminating her employment ef-
fective July 2, 2015. Although the defendant grant-
ed the plaintiff ’s FMLA leave request, the defendant 
did not reinstate the plaintiff ’s employment.

The plaintiff filed suit against the defendant on 
four counts: (1) violation of the Fair Labor Stan-
dards Act, (2) interference of the plaintiff ’s rights 
under FMLA, (3) interference of the plaintiff ’s 
rights under ERISA and (4) wrongful discharge. 
The defendant filed a motion to dismiss Counts 
2, 3 and 4 and, therefore, the court addresses only 
these counts.

The defendant argued that the plaintiff failed 
to sufficiently notify the defendant of her inten-
tion to seek FMLA leave. The court finds that the 
defendant was covered by FMLA, and the plain-
tiff was entitled to a leave of absence. In addition, 
the plaintiff properly exercised her FMLA rights 
by making multiple leave requests, but the termi-
nation of her employment effectively denied her 
FMLA benefits. Therefore, the defendant’s motion 
to dismiss Count 2 is denied.

The defendant also argued that the plaintiff ’s 
ERISA interference claim failed to sufficiently al-
lege whether the plaintiff notified the defendant 
of her intention to seek ERISA benefits or provide 
any plausible basis that the defendant intended to 
interfere with her ERISA benefits. The court finds 
that at this stage of the proceedings, the plaintiff 
presented enough facts to state an ERISA interfer-
ence claim by demonstrating that she was a partic-
ipant in an ERISA plan and that she was qualified 
for her position as the executive assistant to the 
chief executive officer of the hospital. The court 
denies the defendant’s motion to dismiss Count 3.

Finally, the defendant argued that the plain-
tiff ’s wrongful discharge claim must fail because 
the complaint did not identify whether the plain-
tiff performed an act encouraged by public policy. 
The defendant also argues that the claim is pre-
empted by FMLA. Specifically, the defendant con-
tended that because FMLA provides a remedy for 
retaliation, it preempted any common law wrong-
ful discharge claims for the same alleged conduct. 
The court agrees that a plaintiff may not assert a 
state law claim for wrongful discharge in violation 
of public policy based solely on the rights set forth 
in FMLA.

Therefore, the court denies the defendant’s mo-
tion to dismiss on Counts 2 and 3 and grants the 
defendant’s motion to dismiss as to Count 4.   

Brown v. HCA Health Services of New Hampshire, Inc., 
No. 15-cv-323-AJ (D.N.H. January 12, 2016).
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