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New legislation and recent court decisions make 
complying with the Family and Medical Leave Act 
(FMLA) a moving target. This article explains five 

areas that might trip up employers.
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A lthough the Family and 
Medical Leave Act (FMLA)1 
was enacted over 23 years 
ago, its applicability to the 

day-to-day operations in the employ-
ment arena continues to evolve and, in 
some scenarios, expand.

Several of the current “hot topics” 
being tackled in the FMLA world have 
been around in one form or another 
for a while but still present challenges 
to employers or are being fleshed out 
in various court decisions. Some of 
the developments discussed in this ar-
ticle have generated a good bit of buzz. 
Others are not so thought-provoking 
and easily can be overlooked. All, 
however, carry the potential for hid-
den “gotchas.”

Hot Topic 1:  
Same-Sex Marriage

Developments regarding same-sex 
marriage and their implications on em-
ployment relations have received much 
attention but are worth mentioning 
again in the FMLA context.

The Department of Labor (DOL) 
position has evolved, and employ-
ers continue to catch up. In 2013, the 
Supreme Court in United States v. 
Windsor2 struck down Section 3 of 
the Defense of Marriage Act (DOMA) 
as unconstitutional. Immediately fol-
lowing the Windsor decision, DOL 
announced that eligible employees 
could take leave under FMLA to care 
for a same-sex spouse but only if the 
employee resided in a state that recog-
nized same-sex marriage. DOL issued 
a Final Rule on February 25, 2015, ef-
fective on March 27, 2015, revising the 
regulatory definition of spouse under 
FMLA so that eligible employees in le-
gal same-sex marriages would be able 

to take FMLA leave to care for their 
spouse or family member regardless 
of where they lived.3 On June 26, 2015, 
the Supreme Court ruled in Obergefell 
v. Hodges that individual states could 
not ban same-sex marriages.4

The result is that eligible employees 
are able to take FMLA leave to care for 
their lawfully married same-sex spouse 
with a serious health condition, take 
qualifying exigency leave due to their 
lawfully married same-sex spouse’s 
covered military service or take mili-
tary caregiver leave for their lawfully 
married same-sex spouse. Further, this 
change permits FMLA leave to care for 
the employee’s stepchild (child of em-
ployee’s same-sex spouse) regardless of 
whether the in loco parentis require-
ment of providing day-to-day care or 
financial support for the child is met. It 
also enables eligible employees to take 
FMLA leave to care for a stepparent 
who is a same-sex spouse of the em-
ployee’s parent, regardless of whether 
the stepparent ever stood in loco pa-
rentis to the employee.

What This Means to Employers

Employers should:
• Review the company’s FMLA 

policy for definition of spouse 
and, if needed, update the defini-
tion. One example:

“Spouse” means your husband 
or wife as defined or recognized in 
the state where the individual was 
married and includes individuals 
in a same-sex marriage or com-
mon-law marriage. Spouse also in-
cludes a husband or wife in a mar-
riage that was validly entered into 
outside of the United States if the 
marriage could have been entered 
into in at least one state.

•  Amend FMLA procedures as ap-
propriate.

•  Train leave administrators and 
front-line supervisors. For most 
employers, the straightforward as-
pect of compliance with this 
change seems pretty cut-and-dry. 
However, the normalization of al-
ternate family arrangements and 
sensitization of front-line supervi-
sors can prove to be more challeng-
ing, such as recognizing that FMLA 
leave may be required to care for a 
stepchild in a same-sex marriage 
where there is no day-to-day care 
by the employee, financial support 
or in loco parentis relationship.

Additional Food for Thought

• Employers may want to consider 
instituting a consistently applied, 
nondiscriminatory policy when 
asking for confirmation that a 
family relationship exists, whether 
same-sex or opposite-sex, if such 
a policy isn’t already in place. 
Otherwise, the organization po-
tentially risks a claim of interfer-
ing with FMLA rights. Remember 
that if an employee already has 
submitted proof of marriage for 
another purpose, such as in elect-
ing health care benefits for the 
employee’s spouse, DOL consid-
ers that proof sufficient.

• Is FMLA leave currently provided 
for same-sex domestic partners? 
Does this need to be reevaluated 
in light of recent events? If so, 
what are the pros and cons? Ac-
cording to a 2015 Society of Hu-
man Resource Management poll,5 
some 30% of employers that offer 
domestic partner benefits are re-
considering whether to do so.
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Hot Topic 2:  
Military-Related Leave

On January 28, 2008, President Bush signed into law 
new FMLA leave entitlements for military families. The 
new FMLA regulations included two types of military fam-
ily leave referred to as qualifying exigency leave and military 
caregiver leave.6

Although the military leave provisions have been around 
for eight years, they continue to evolve. Recent changes in-
clude:

• Military member includes members of both the Na-
tional Guard and Reserves and the Regular Armed 
Forces.

• The definition of covered servicemember is expanded 
to include honorably discharged covered veterans.

• A new qualifying exigency leave category for parental 
care leave was added.

• The amount of time an eligible employee may take for 
rest and recuperation qualifying exigency leave is ex-
panded to a maximum of 15 calendar days.

• The definition of a serious injury or illness for a current 
servicemember is expanded to include injuries or ill-
nesses that existed before the beginning of the mem-
ber’s active duty and were aggravated by service in the 
line of duty on active duty in the armed forces.

What This Means to Employers

Employers should:
• Review their FMLA policy for military-related provi-

sions and amend FMLA procedures as appropriate.
• Check that systems can accurately track employee en-

titlement to military caregiver versus non-military 
caregiver FMLA leaves. The military caregiver leave 
added in 2008 was a bit of an anomaly in that it created 
a different maximum leave amount (26 weeks) within 
a predefined 12-month period that may or may not 
align with an employer’s previously established 
12-month period for other FMLA purposes.

• Train leave administrators and front-line supervisors. 
Even though compliance can appear to be rather obvi-
ous, it seems that the military-related leave obligations 
have not yet become a part of some supervisors’ and 
employers’ collective consciousness the way other as-
pects of FMLA have in the past two decades. This cre-
ates the potential for increasing litigation in this area.

Additional Food for Thought
• Instruct leave administrators and front-line supervi-

sors how to listen for references to military-related ab-
sences. A real-life example of a conversation with an 
employee in the break room:

Benefits rep: “Good morning. Looking forward to 
the weekend?”

Employee: “Yeah. I’m heading out this afternoon to 
see my daughter and grandbaby. Taking off the next 
two weeks to help her get ready to ship out overseas be-
cause she is in the Army and going to Germany for six 
months. Then I’m bringing the baby back with me and 
taking care of her until my daughter returns. Have found 
a great day-care center close to home.”

Benefits rep: “Wow! That’s a lot going on. Your daugh-
ter is lucky to have you. By the way, did your supervisor 
talk to you about FMLA leave for this? Sounds like what 
FMLA calls a ‘qualifying exigency.’ ”

Employee: “No, he didn’t. This could be FMLA? Wish 
I knew that.”
Naturally, the benefits rep then invited the employee to 

her office to talk further about the employee’s rights and re-
sponsibilities under FMLA and get paperwork started. An-
other example of where the FMLA implications easily could 
be missed is when an employee plans to spend rest and recu-
peration time with a military servicemember.

• A separate potential pitfall related specifically to mili-
tary caregiver leave is the misconception that it is 
“once and done.” That is not so if the caregiver is eligi-
ble to provide care for a different service member (for 
example, has a spouse and sibling in the military) or if 
one servicemember incurs a different qualifying illness 
or injury. While military caregiver leave generally is a 

learn more
Education
Family and Medical Leave Act (FMLA)
Visit www.ifebp.org/elearning for more information.

From the Bookstore
Essential Guide to Family & Medical Leave
Lisa Guerin, J.D., and Attorney Deborah C. England. Nolo. 
2015.
Visit www.ifebp.org/books.asp?9071 for more details.
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one-time entitlement, it is impor-
tant to note that the military 
caregiver leave benefit is applied 
on a “per covered servicemem-
ber, per injury basis.”7

Hot Topic 3:  
Investigations and Honest Belief

Although it can be argued that the 
majority of employees use FMLA leave 
properly, employers frustrated by a 
sense of powerlessness to rein in per-
ceived FMLA abuse are seeking ways to 
address these issues. Somewhat surpris-
ingly, several cases in recent years have 
laid the groundwork for an employer 
to be successful when job protection is 
denied based on an “honest belief ” that 
the employee was abusing FMLA. The 
analysis is fact-intensive, and courts 
want to see a thorough and all-inclusive 
examination of the details—not just as-
sumptions or anecdotal conclusions. 
Still, such cases provide some level of 
optimism for employers grappling with 
equivalent issues.

For example, in Jaszczyszyn v. Ad-
vantage Health Physician Network 
(2012),8 despite medical documen-
tation stating that the plaintiff was 

completely incapacitated, over 100 
Facebook photos of her attendance 
at a local festival indicated other-
wise. When the plaintiff ’s co-workers 
brought this to the employer’s atten-
tion, the employer carefully reviewed 
the facts and evidence, consulted with 
legal counsel, met with the employee 
to hear her “side of the story” and 
systematically documented the pro-
cess that led to her termination. That 
resulted in a favorable outcome when 
the plaintiff subsequently sued.

A comparable set of circumstances 
and process was followed in Lineberry 
v. Detroit Medical Center (2013),9 with 
a similar result for the employer. These 
and other recent cases suggest that 
courts are increasingly supporting the 
employers when they have conducted 
thorough and comprehensive inves-
tigations and rely on detailed facts as 
well as employee response before tak-
ing negative employment actions.

Employers should keep in mind that 
FMLA regulations specifically address 
reasons when an employee’s job resto-
ration rights may be denied:

§825.216 Limitations on an em-
ployee’s right to reinstatement

(a) An employee has no greater 
right to reinstatement or to other 
benefits and conditions of employ-
ment than if the employee had 
been continuously employed dur-
ing the FMLA leave period. An 
employer must be able to show 
that an employee would not oth-
erwise have been employed at the 
time reinstatement is requested in 
order to deny restoration to em-
ployment.

. . .
(d) An employee who fraudu-

lently obtains FMLA leave from 
an employer is not protected by 
FMLA’s job restoration or mainte-
nance of health benefits provisions.

What This Means to Employers

• Just because an employee is on 
FMLA leave does not mean an 
employer must turn a blind eye 
to potential leave fraud; however, 
the employer should avoid hast-
ily jumping to conclusions or 
rushing to terminate. A regular 
theme in these cases is a careful, 
methodical and contemplative 
approach with copious docu-
mentation.

• An employer should develop a 
consistent and nondiscrimina-
tory methodology for thoroughly 
investigating the situation, pro-
viding due process to the em-
ployee (opportunity to explain), 
consulting with legal counsel, 
outlining reasons for decisions 
and carefully documenting each 
step.

• In its employee policies and pro-
cedures, an employer may want 
to consider incorporating a gen-
eral statement prohibiting mis-
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takeaways
•  Employers may want to determine whether the definition of spouse in their FMLA policy 

needs to be updated.

•  Who is considered a military member has broadened recently to additional service 
branches, and a new leave category for parental leave for service members has been 
added.

•  In cases where an employer believes an employee has abused FMLA, courts increasingly 
are siding with employers that have investigated thoroughly and comprehensively.

•  To demonstrate that employees received FMLA-related communications, employers may 
want to consider using a process that includes verifiable receipt, e.g., delivery by certi-
fied letter, hand delivery with a signature and a reply e-mail acknowledging receipt. 

•  Joint employment has become more common, creating potential FMLA complications.
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representations and dishonesty (code of conduct) and 
indicate that such behavior can be grounds for disci-
pline, up to and including termination. Evidence of 
routine and nondiscriminatory enforcement of such a 
policy could further bolster an employer’s defense.

Additional Food for Thought

• Social media records (including images or comments) 
potentially could be used as part of the investigation 
when presented by a third party. However, to avoid 
running afoul of privacy laws and giving the appear-
ance of discrimination, the employer should not rou-
tinely search social media records.

• Courts are fairly consistent on “honest belief ” as de-
fense against FMLA retaliation claims. Some are split 
on whether this defense holds against interference 
claims (when employer intent is irrelevant). In these 
situations, the employer most likely would need to 
show evidence the employee was not entitled to FMLA 
leave, such as not actually recovering from a serious 
health condition or having exhausted the maximum 
leave period.

• An important point to note is that case law, while 
helpful to FMLA administrators in expanding un-
derstanding of how to effectively ensure compliance 
and gain clarity on portions of the statute and regu-
lations, is subject to interpretation. Outcomes of 
cases sometimes vary by district and jurisdiction, 
and the old adage—“When you put three experts in 
a room together, you get five different opinions”—
can be true. However, because cases tend to build on 
one another, the most insight is often gained in see-
ing trends and similarities, even if there is an occa-
sional outlier.

Hot Topic 4:  
Delivery Methods of FMLA Information

As employers become more knowledgeable about FMLA 
compliance and more assertive regarding their rights, some 
employees resort to using age-old tactics to cover their mis-
behaviors. These include claiming not to know their respon-
sibilities because they never received certain FMLA-related 
correspondence from the employer. Employers previously 
could rely on the traditional “mailbox rule” when sending 
legally required notices. Much like Consolidated Omnibus 

Budget Reconciliation Act (COBRA) litigation, however, 
courts are becoming less amenable to this defense and are 
looking for documentation that employees actually received 
FMLA-related communications. Affidavits after the fact are 
likely to be scrutinized by the court as self-serving, possibly 
preventing the entry of summary judgment for the employer. 
The decision in one such case, Lupyan v. Corinthian Colleges 
(2014),10 casts a long precedential shadow for future similar 
actions:

“In this age of computerized communication and 
handheld devices, it is certainly not expecting too much 
to require businesses that wish to avoid a material dis-
pute about the receipt of a letter to use some form of 
mailing that includes verifiable receipt when mailing 
something as important as a legally mandated notice. 
The negligible cost and inconvenience of doing so is 
dwarfed by the practical consequences and potential 
unfairness of simply relying on business practices in the 
sender’s mailroom.
Another case, Gardner v. MotorCity Casino (2014),11 casts 

doubt on whether employers can effectively utilize e-mail 
to provide FMLA materials absent documented verification 
of receipt by the employee even if records indicate a prior 
agreement to electronic delivery.

What This Means to Employers

Employers may want to consider using a communica-
tion process that includes verifiable receipt, which may 
help strengthen a defense to a potential FMLA interference 
claim:

• A mailing that requires a receipt/other proof of deliv-
ery with a signature, such as certified mail or overnight 
delivery

• Hand-delivery at work, with a signature
• E-mail, with a reply e-mail from the recipient acknowl-

edging receipt. An employer should obtain written 
permission from the employee beforehand to utilize 
this means and keep the authorization on file.

An employer that outsources all or a portion of FMLA 
administration should look at the processes used by its third-
party vendor (including proof of delivery) and document the 
review.

Additional Food for Thought

Employers should keep in mind FMLA’s stringent tim-
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ing rules for providing individualized 
notices:

• Eligibility and Rights and Re-
sponsibilities Notice must be 
provided within five business 
days of the initial request for 
leave or when the employer ac-
quires knowledge that an em-
ployee leave may be for an 
FMLA-qualifying reason.

• Designation Notice must be pro-
vided in writing within five busi-
ness days of having enough in-
formation to determine whether 
the leave is FMLA-qualifying.

Employers should maintain com-
munication with the employee. If an 
organization has sent a request and is 
receiving no response from the em-
ployee, it is appropriate to ask him or 
her why. Regular contact (and docu-
menting these interactions) helps en-
sure the FMLA leave is being adminis-
tered properly. Further, such exchanges 
could be considered part of the inter-
active process if the employee later re-
quests an accommodation under the 
Americans with Disabilities Act.

Hot Topic 5:  
Are You a Joint Employer?

This is one of the “not-so-sexy” rules 
but an area where being unaware of the 
rule, with a resulting lack of compli-
ance, could result in unintended con-
sequences.

David Weil, Department of Labor, 
wrote in a blog on January 20, 2016:

In a nutshell, joint employment 
exists when a person is employed 
by two or more employers such 
that the employers are responsible, 
both individually and jointly, for 
compliance with a statute. . . . Eco-
nomic forces and technological 

advancements have been chang-
ing the nature of work for a long 
time. As a result, more and more 
businesses are changing their or-
ganizational and staffing models 
by, for instance, sharing employees 
or using third-party management 
companies, independent contrac-
tors, staffing agencies or other 
labor providers. . . . The growing 
variety and number of business 
models and labor arrangements 
have made joint employment more 
common and our need to address 
it more pressing.
Although the primary emphasis of 

DOL is on compliance with the Fair 
Labor Standards Act and Migrant and 
Seasonal Agricultural Worker Protec-
tion Act, its specified secondary focus 
is on FMLA. DOL even developed a 
new fact sheet12 and chart that is sur-
prisingly helpful in delineating each 
employer’s responsibilities. This is 
important because the FMLA require-
ments relating to joint employment re-
lationships are commonly overlooked 
by employers and a potential source of 
additional DOL enforcement actions.

What This Means to Employers

The primary employer must do the 
heavy lifting—give required FMLA 
notices, provide leave, maintain group 
health insurance benefits during the 
leave and restore the employee to the 
same job or an equivalent job upon re-
turn from leave.

The secondary employer cannot in-
terfere with an employee’s FMLA rights 
and, in certain circumstances, must 
restore the employee to the same or 
equivalent job upon return from FMLA 
leave (e.g., the temporary position va-
cated or one like it if still using the 

same agency). The secondary employer 
also must count the joint employee for 
coverage and eligibility determinations 
and, importantly, keep records on the 
joint employee including payroll data 
and identifying employee information.

Additional Food for Thought

• What is the organization’s method 
for tracking joint or leased em-
ployees? How do they show up in 
headcount reports? Who is re-
sponsible for placement decisions? 
Who keeps records of the joint or 
leased employees’ demographic 
and employment information?

• On a related note, according to 
DOL, time worked as a tempo-
rary employee counts toward the 
12-month service and 1,250-
hour requirement for FMLA eli-
gibility if the individual converts 
to regular employment.13 An em-
ployer should look at whether 
this is being properly communi-
cated to those responsible for 
FMLA administration (e.g., stor-
ing such data in human resources 
information systems).

• Independent contractors, on the 
other hand, are self-employed by 
definition and are not covered by 
employment, labor and related 
tax laws—including FMLA. An 
employer that utilizes indepen-
dent contractors should be sure 
to document an assessment of 
their status as nonemployees.14

With more than 1,400 FMLA-relat-
ed complaints filed with DOL in fiscal 
year 2015 and over 1,500 court cases 
relating to FMLA initiated in 2015, 
there are sure to be many additional 
“hot topics” bubbling to the surface in 
months to come. Intensifying enforce-
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ment scrutiny by DOL this year will undoubtedly result in 
new challenges for FMLA administrators. Employers willing 
to be proactive and take the time now to review their FMLA 
policies, processes and procedures in order to ensure compli-
ance will be ahead of the curve and at a distinct advantage in 
avoiding potential pitfalls.  
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