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Other Recent Decisions
WITHDRAWAL LIABILITY

American B.D. Company v. Local 863 Inter-
national Brotherhood of Teamsters Pension 
Plan
The U.S. District Court for the District of New 
Jersey holds that the plaintiff wine wholesaler was 
exempt from paying a 10% surcharge as part of 
its obligations to the defendant multiemployer 
plan for withdrawal liability payments. The plain-
tiff contributed to the defendant for a number of 
years until it received notice in September 2008 
that the defendant was in “critical status,” which 
required the plaintiff to cover funding deficien-
cies of approximately $5 million. Accordingly, 
the plaintiff gave notice of its intent to withdraw 
from the defendant in August 2011. In calculat-
ing the plaintiff ’s financial obligations to the 
defendant, the actuary determined that a 10% 
surcharge should be added to the calculation of 
quarterly payments. The plaintiff disputed the 
surcharge and submitted the matter to arbitra-
tion. The parties agreed on the portion of the 
plaintiff ’s unfunded vested benefit obligations 
and the method used to determine the plaintiff ’s 
annual withdrawal liability. However, the plaintiff 
disagreed with the arbitrator’s decision to include 
a 10% surcharge. The arbitrator stated that under 
Section 305 of the Employee Retirement Income 
Security Act (ERISA), such surcharges were stat-
utorily prescribed in addition to the negotiated 
contributions to multiemployer plans in critical 
status. The plaintiff filed suit and argued that in 
Board of Trustees of IBT Local 863 Pension Fund 
v. C&S Wholesale Grocers Inc., the U.S. Court of 
Appeals for the Third Circuit determined that the 
10% surcharge was not an appropriate part of the 
withdrawal liability under ERISA Section 305(e)
(7)(A). Based on the Third Circuit’s decision and 
the inability of the defendant to prove other-
wise, the court grants the plaintiff ’s motion for 
summary judgment. No. 13-3699 (KSH)(CLW) 
(D.N.J. January 22, 2016).

BENEFIT LITIGATION

Biohealth Medical Laboratory, Inc., et al. v. 
Connecticut General Life Insurance Company 
et al.
The U.S. District Court for the Southern District 
of Florida holds that the plaintiff medical labora-
tory’s benefit assignments from patients did not ap-
ply to self-insured plans. The defendants included 
a global health services company and its affiliates. 
The plaintiffs were out-of-network medical labora-
tories that routinely provided drug testing services 
for the defendants’ insured employees. Before the 
plaintiffs performed a test, each patient signed an 
assignment of benefits granting the plaintiffs the 
right to collect benefits directly from the patient’s 
insurer if for any reason the insurance company 
failed to make payment of benefits due. In 2014, 
the defendants began to delay payments or deny 
claims submitted by the plaintiffs and requested a 
number of documents supporting the claims. The 
defendants then sent a formal letter accusing the 
plaintiffs of illegally waiving copayments and de-
ductibles. In 2015, the plaintiffs filed suit against 
the defendants under the Employee Retirement In-
come Security Act (ERISA) for breach of fiduciary 
duty as well as various state claims for breach of 
contract. The plaintiffs’ core justification for filing 
the complaint before pursuing an internal claims-
and-review process was the plaintiffs’ perception of 
a lack of administrative remedies available to them 
and/or futility of filing a claim and exhausting those 
administrative remedies. The defendants conceded 
the plaintiffs had a right to sue under ERISA as as-
signees of the patients but only with regard to the 
collection of unpaid benefits. However, the court 
finds that the plain language of the assignment 
agreements gave the plaintiffs the right to recover 
benefits and all other rights under the insured per-
sons’ plans and standing to bring fiduciary-duty 
claims. Nonetheless, the court finds that the plain-
tiffs’ standing-by-assignment theory did not apply 
to self-insured plans since the plain language of the 



benefits magazine july 201666

legal & legislative reporter

assignments limited the plaintiffs’ ability to recover 
benefits under “any policy of insurance” and fail-
ure of the “insurance company” to make payments. 
The court also determines that it was evident from 
a review of the parties’ arguments that the plain-
tiffs did not attempt to exhaust their administrative 
remedies. Even if the plaintiffs’ factual allegations 
were true, the court finds that the plaintiffs’ as-
sertion of futility undermined the requirement to 
exhaust their administrative remedies. Therefore, 
the court grants the defendants’ motion to dismiss 
without prejudice to allow the plaintiffs to pursue 
their administrative remedies under ERISA. No. 
1:15-cv-23075-KMM (February 1, 2016).
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Dunn v. Aclairo Pharmaceutical Development 
Group 401(k) Plan 
The U.S. District Court for the Eastern District of 
Virginia finds that the plaintiff co-owner of a con-
sulting company was not owed unvested discre-
tionary contributions to the company’s 401(k) plan. 
The plaintiff was a co-owner of a pharmaceutical 
development company and participant in the com-
pany’s defendant 401(k) plan. The plan includes 
three types of contributions: (1) salary reductions, 
(2) a safe harbor nonelective contribution and (3) a 
discretionary profit-sharing contribution. The plan 
provided that the profit-sharing contribution was 
made solely at the discretion of the company. The 
plaintiff resigned from the company in December 
2013. She received a $42,500 profit-sharing con-
tribution for the 2012 plan year but no contribu-
tion for the 2013 plan year. A dispute between the 
company owners arose in 2014 but was later settled. 
The settlement agreement signed by the plaintiff re-
leased all claims against the company and remain-
ing co-owners, except claims for vested benefits 
under any tax-qualified plan. The plaintiff later filed 
suit to recover benefits under the Employee Retire-
ment Income Security Act for the full amount owed 
to her for 2012. She also argued that the defendant 
abused its discretion by not allocating any profit-
sharing contribution for 2013. The court finds that, 
under the plan, the profit-sharing contribution was 
an unvested discretionary allocation and therefore 

not covered by the settlement agreement. The court 
determines that the plaintiff ’s claims for amounts 
owed in 2012 were paid to her but, since the com-
pany, in its discretion, did not make a profit-sharing 
contribution for 2013, no further benefits were pay-
able to the plaintiff. Accordingly, the defendant’s 
motion for summary judgment is granted. No. 
1:15-cv-975 (E.D.Va. February 10, 2016).

RETIREMENT PLANS

Patterson v. Chrysler Group, LLC, et al.
The U.S. District Court for the Eastern District of 
Michigan awards the plaintiff ex-wife of a pension 
plan participant a portion of her deceased ex-hus-
band’s benefits pursuant to a postmortem divorce 
decree. The plaintiff was formerly married to a de-
ceased employee of an automobile manufacturer 
that sponsored a pension plan for its employees. 
The company and the plan were the defendants. The 
plaintiff and her ex-husband divorced in 1993, and 
she was awarded one-half of her ex-husband’s pen-
sion benefits accumulated during their marriage. 
The plaintiff ’s ex-husband applied for and received 
retirement benefits from April 1994 until his death 
in November 2007. The plaintiff submitted the di-
vorce judgment to the defendants on numerous 
occasions, but the plan representative advised her 
that the judgment did not meet the specifications 
of a qualified domestic relations order (QDRO). 
In addition, the defendants denied the plaintiff ’s 
claim for benefits under the judgment since her 
ex-husband had no remaining benefit that could 
be assigned to the plaintiff and, therefore, no fur-
ther action would be taken. In February 2014, the 
county court entered an order entitled “Qualified 
Domestic Relations Order Nunc Pro Tunc” award-
ing the plaintiff a portion of her ex-husband’s pen-
sion benefits as an alternate payee. The defendants 
again denied the claim because the optional form of 
benefit chosen by the participant provided no sur-
vivor benefits and, therefore, no benefits were pay-
able to the plaintiff. The plaintiff filed suit, and the 
defendants argued that Section 206 of the Employee 
Retirement Income Security Act prohibited a do-
mestic relations order that required the plan to pro-
vide increased benefits under the plan or any type 
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or form of benefit not otherwise provided under the plan. The 
court finds that at the time the defendants started paying ben-
efits to the plaintiff ’s ex-husband, they were already required 
to pay a portion of the benefit to the plaintiff under the divorce 
judgment, even though the judgment did not meet the require-
ments of a QDRO. Therefore, paying the plaintiff her allocation 
was not an increase in benefits but a recognition that the money 
paid to her ex-husband included both his share of the benefits 
and funds owed to the plaintiff that the plan paid by mistake. 
Accordingly, the court holds that the posthumous QDRO was 
considered entered as of 1993 and met the requirements of a 
QDRO, and the plaintiff was entitled to benefits provided un-
der its terms. No. 15-10563 (E.D.Mich. February 17, 2016).

STOCK PLANS

Coburn v. Evercore Trust Company, N.A.
The U.S. District Court for the District of Columbia holds 
that the plaintiff employee of a retail company failed to plead 
the special circumstances necessary to hold the company re-
tirement plan trustee liable for continuing to offer company 
stock as an investment option. The plaintiff was a former em-
ployee of a retail department store that purchased and held 
company stock in the company-sponsored profit-sharing 
plan. The defendant was the plan’s designated fiduciary and 
investment manager. In 2012, under the direction of its new 
chief executive officer, the company initiated a restructured 
pricing plan in an effort to improve the company’s perfor-
mance following a financial downturn. The strategy failed, 
and the stock price fell 84% by 2013. The plaintiff filed suit 

on behalf of herself and others similarly situated, contend-
ing that the defendant did nothing to protect plan assets and 
the interest of its participants and beneficiaries and, there-
fore, the defendant is liable for those losses under Sections 
409 and 502 of the Employee Retirement Income Security 
Act. The plaintiff alleged the defendant breached its fiduciary 
duties by (1) failing to monitor the propriety of continuing 
to offer company stock as an investment option for the plan 
and (2) failing to take action to stop plan participants from 
continuing to invest in company stock. The defendant coun-
tered that its knowledge and alleged failure to act upon pub-
licly available information are insufficient to state a claim for 
breach of fiduciary duty under the U.S. Supreme Court deci-
sion in Fifth Third Bancorp v. Dudenhoeffer. In Dudenhoeffer, 
the Supreme Court held that if a stock is publicly traded, al-
legations that a fiduciary should have recognized from pub-
licly available information alone that the market was over- 
or undervaluing the stock are generally implausible in the 
absence of special circumstances. The court concludes that 
the plaintiff ’s complaint falls entirely within the scope of the 
general rule adopted by the Supreme Court in Dudenhoeffer. 
The plaintiff ’s failure to plead special circumstances was fatal 
to her claim that the defendant should have known, solely 
from public information, that continued investment in com-
pany stock was imprudent. Therefore, Dudenhoeffer requires 
that the plaintiff ’s duty-of-prudence claim based on publicly 
available information be dismissed. Accordingly, the court 
grants the defendant’s motion to dismiss. No. 15-49 (RBW) 
(D.D.C. February 17, 2016). 

ployees would be able to use as little as one hour to as much 
as all of their accrued time at once.

Employees would be allowed to carry over unused sick 
time year to year while they work for the same contractor 
on covered contracts, and they would get their unused leave 
back if they returned to work within a year of leaving a job 

on a covered contract. However, contractors would not be 
required to pay employees for unused paid sick leave if the 
employees leave their jobs.

Finally, the proposed rule includes an antiretaliation pro-
vision, which provides that employers cannot interfere with 
the accrual or use of paid sick leave and may not discriminate 
or retaliate against any employee for the exercise of rights 
under the executive order or the proposed rule.

The notice can be found at www.gpo.gov/fdsys/pkg/FR 
-2016-02-25/pdf/2016-03722.pdf.
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