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DISABILITY BENEFITS

by | Jesse Heath-Rawlings

Wage Loss Replacement Plan Payments  
Were Insurable Earnings 

I n Ilijoic v. Minister of National Revenue, the 
Tax Court of Canada considered whether pay-
ments received by the employee during the 

2013 taxation year under a wage loss replacement 
plan were insurable earnings under the Employ-
ment Insurance Act.

The employee, Helen Ilijoic, had originally 
qualified for long-term disability (LTD) benefits 
under a contract between her employer and an 
insurance provider, which would most likely have 
rendered the payments noninsurable under the 
relevant legal test and, therefore, employment in-
surance premiums would not be deducted from 
her payments. 

However, while Ilijoic was in receipt of LTD 
benefits, the employer cancelled the original 
contract and entered into an administrative-ser-
vices-only (ASO) arrangement. Under the ASO 
contract, the payments would likely have been in-
surable earnings.

The tax court determined the LTD policy in 
place during the relevant taxation year deter-
mined whether the benefits were insurable, not 
the policy in place when the employee originally 
qualified for LTD benefits.

Background and Evidence
Ilijoic was a chemical and research technolo-

gist employed at Dow Chemical Canada. She be-
came ill in 2003 and began receiving short-term 
disability benefits. In 2005, Sun Life Assurance 
Company, the LTD plan administrator, approved 
her application for LTD benefits.

Under the policy terms, Dow Chemical paid 
premiums to Sun Life, and Dow was responsible 
for policy administration in accordance with in-
structions received from Sun Life. Ilijoic argued 
that the policy therefore was an insurance policy, 
not an ASO agreement, and Sun Life ultimately 
bore the risk of the policy as insurer.

The ASO arrangement between Sun Life and 
Dow Chemical replaced the previous policy in 

2008. The Minister of National Revenue (MNR) 
argued that, with respect to the 2013 tax year, the 
previous policy was no longer in effect and the 
amounts paid to the employee were payments 
by Dow Chemical to the employee through Sun 
Life as agent and, as such, were insurable earn-
ings.

Whether the payments were made by Sun Life 
pursuant to an insurance contract or under an 
ASO arrangement with Sun Life as “agent” of the 
employer was the key issue. The Insurable Earn-
ings and Collection of Premiums Regulations pro-
vide that, for the purposes of the definition of in-
surable earnings under the Employment Insurance 
Act, “the total amount of earnings that an insured 
person has from insurable employment is . . . 
 the total of all amounts . . . received or enjoyed  
by the insured person that are paid to the person  
by the person’s employer in respect of that em-
ployment. . . . ” Therefore, if Sun Life paid the 
amounts to the employee as agent of the employer, 
the amounts could be insurable earnings. 

The Federal Court of Appeal (FCA), in Banque 
Nationale du Canada v. Ministre du Revenu Na-
tionale, considered a very similar issue. The court 
found that wage loss benefits could be insurable 
earnings in respect of employment when paid 
through an ASO arrangement and not directly 
from the employer, based on the presence of the 
following five factors:

 1. The wage loss insurance plan was entirely 
paid for by the employer.

 2. The employment relationship continued to 
exist during the disability.

 3. The benefits payable were increased if there 
was a salary increase during the disability 
period.

 4. The benefits were paid by the employer dur-
ing normal pay periods for the first 52 weeks 
of disability and thereafter by the insurer.
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As a result of these findings, Scott dismissed the appli-
cant’s complaint in its entirety.

Comment
This case illustrates the difficulty of advancing a human 

rights-based claim in the context of pension plans. At first 
glance, it is easy to see how Mumby believed he was discrimi-
nated against as a result of the deduction to his early retire-
ment pension. He receives WSIB benefits because of a work-
place injury. There was no contention that he could work in a 
job that would pay him a salary close to what he had received 
beforehand. Other plan members who had commenced their 
pensions were entitled to receive much of their employment 
income.

In finding that there was no differential impact despite the 

appearance of such, Scott appears to have focused on pen-
sions as an instrument of social policy rather than as a pro-
prietary entitlement of the member. 

She notes that early retirees who receive bridging ben-
efits “have a reduced need for bridging income, when com-
pared with other early retirees who are not in receipt of 
these benefits, because they are already receiving benefits 
to compensate for lost income.” This finding assisted her in 
finding there was no adverse treatment or discrimination 
toward Mumby. 

To a certain extent, she appears to have justified Mumby’s 
differential treatment on the basis that it was logically tied to 
the goal of providing adequate income on early retirement. 
There is scant treatment of the fact that Mumby had earned 
his benefit through his years of service to GM. If the issue 
had been conceptualized in that way, it is interesting to con-
sider whether the result would have been the same.  &

Mumby v. General Motors of Canada Limited, 2015 HRTO 1470.

 5. The employer determined eligibility for the benefits 
and signed the cheques.

According to the court, it would not be necessary for all 
of these factors to exist in order to find that the benefits were, 
in effect, paid by the employer and were therefore insurable 
earnings.

Decision
In determining whether the amounts were insurable, the 

tax court first determined the benefits received in 2013 were 
paid pursuant to the ASO contract that replaced the previous 
policy in 2008. This finding was supported by an adverse in-
ference by the court that, although Ilijoic had presented evi-
dence indicating benefits from 2005-2007 were paid under 
the previous policy, she presented no evidence with respect 
to payments from 2008 onward.

Because the ASO contract was the policy under which 
payments were made for 2013, the court held that it did not 
matter that the employee’s eligibility for LTD payments had 
first been determined under a previous policy. That policy 
was no longer in effect at the time of the payments. The court 
also noted that the evidence appeared to indicate that the 
employee’s eligibility had again been determined under the 
ASO contract in 2008 when she was required to obtain ad-
ditional medical examinations.

The court concluded that, under the ASO agreement, Sun 
Life “merely acted as agent for [Dow, which] entirely funded 
the arrangement and bore all financial risks of the Plan.” In the 
court’s view, Sun Life was therefore not an insurer and only 
the administrator. Dow Chemical had the final determination 
with respect to eligibility and coverage under the plan. 

On this basis, the court determined that the payments re-
ceived by the employee in 2013 fell within the definition of 
insurable earnings under the act.

Ilijoic v. Minister of National Revenue, 2016 TCC 74.
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