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 4. The harm resulting from commission of the offense.
The court found the fine to be excessive because Betten-

court’s criminal actions were limited to a one-time occurrence, 
caused no tangible harm, conferred no benefit to Bettencourt 
and carried relatively low sentences. 

Prior Massachusetts court decisions have considered the 
issue of whether a pension forfeiture was excessive under the 
Eighth Amendment. The Bettencourt case breaks new ground, 
however, because it is the first in Massachusetts to decide de-
finitively that a pension forfeiture can constitute a “fine.” 

The court declined to fashion a compromise remedy, hold-
ing that because the legislature had provided no guidance on 
this issue, the forfeiture statute simply did not apply to Betten-
court, allowing him the full amount of his pension. The court 
stated explicitly that it did not wish to establish a judicially cre-
ated procedure for reducing but not entirely eliminating a pen-
sion forfeiture without any legislative direction. Accordingly, 
for the time being, public retirement boards must include in 
their forfeiture determinations an Eighth Amendment analy-
sis, applying the four factors noted above to ensure that a given 
forfeiture is not excessive in relation to the criminal offense at 
issue. 

Illinois Law Reducing Chicago Employee Pensions 
Unconstitutional

Jones v. Municipal Employees’ Annuity & Benefit Fund of 
Chicago, 2016 IL 119618, __N.E.3d__ (Ill. Mar. 24, 2016).
Under Illinois Constitution creating contractual right to public pen-
sion benefits, state law addressing significant underfunding of Chi-
cago city employee pensions was held to be unconstitutional 
because it reduced benefit levels from what had been promised to 
city employees.

The Illinois Supreme Court recently held that a state law 
increasing funding and reducing expected pension benefits 
for active and retired employees of the city of Chicago was un-
constitutional under the Pension and Retirement Rights clause 
of the Illinois Constitution. The decision nullifies legislation 
through which the state legislature in cooperation with the city 
attempted to address a $20 billion citywide pension funding 

deficit, legislation that reflected over two years of negotiation 
efforts between city officials and union representatives. Given 
the clear creation of vested pension rights in the state’s constitu-
tion, the court’s holding was not unexpected, but those in the 
public employment sector should take note of the fact that the 
unions’ support of this legislation was not sufficient to over-
come the constitutional rights because it was not done through 
the collective bargaining process. 

City employees participated in several public pension 
funds, including the Municipal Employees’, Officers’ and Of-
ficials’ Annuity and Benefit Fund (MEABF) and the Laborers’ 
and Retirement Board Employees’ Annuity and Benefit Fund 
(LABF), both traditional defined benefit plans. Before the leg-
islation at issue in this case was passed, state law governing 
these and other public pension plans provided annuities based 
on a member’s salary, years of service and age at retirement. 
Employees hired before January 1, 2011 received 3% automatic 
annual increases, compounded annually, while employees 
hired after that date enjoyed the same terms except that the 
adjustment percentage was tied to the Consumer Price Index. 
State law also established employee and city contribution rates, 
with the city’s rate established at 1 or 1.25 times the annual em-
ployee contributions. 

Like many state and local governments nationwide, Illinois 
has struggled with constantly underfunded pension liabilities. 
The court noted in its decision that a report from 1949 found 
that “every fund in Illinois suffers at this time an actuarial in-
solvency.” After the problem of underfunding continued for 
a decade, the Illinois state constitution was amended in 1970 
to include the following clause: 

Membership in any pension or retirement system of 
the State, any unit of local government or school dis-
trict, or any agency or instrumentality thereof, shall be 
an enforceable contractual relationship, the benefits of 
which shall not be diminished or impaired. (Illinois 
Constitution Article XIII, §5.)
The amendment was intended to protect public work-

ers from municipalities that might neglect or abandon their 
pension obligations. However, city contribution rates under 
state law remained unchanged and were not tied in any way 
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to funding levels. In 2007, the MEABF Board reported that 
in order to meet actuarial funding requirements, the cur-
rent multiplier of 1.25 would need to more than double, to 
2.97. Without reform, MEABF and LABF were projected to 
become insolvent in approximately 10 and 13 years, respec-
tively.

In 2014 the Illinois legislature revised the public pension 
law applicable to MEABF and LABF that gradually increased 
both city and employee contribution rates over several years, 
with the stated goal of reaching 90% funding levels by the 
year 2055. The new law also revised the annual increases 
to pensioners’ annuity benefits. Under the new law, the in-
creases began for pensioners later into their retirements, oc-
curred at less frequent intervals and were not compounded. 
The increases themselves were amended to be the lesser of 
3% or half of the annual unadjusted percentage increase in 
the Consumer Price Index. 

Active and retired city employees who were participants 
in MEABF and LABF sued the funds, requesting the court 
to issue a declaratory judgment that the new law was uncon-
stitutional under the Pension and Retirement Rights clause 
of the Illinois state constitution. The city and state of Illinois 
were permitted to intervene in the case to defend the consti-
tutionality of the law. 

In defense of the pension law amendments, the city ar-
gued that the changes did not “diminish or impair” ben-
efits because the amendments created a “net benefit” for the 
funds’ participants by saving the funds from insolvency. The 
court rejected this framing of the issue, finding that the term 
benefit as used in the Pension and Retirement Rights clause 
referred to promised annuity amounts, without regard to the 
funds’ solvency or funding levels. While not disputing the ac-
curacy of the legislature’s explicit factual findings regarding 
the funds’ fiscal crisis, the court held that such circumstances 
could not override clearly established constitutional rights. 
State law established public employees’ rights to particular 
pension benefits at the time of their hire and subsequent 
employment, and the Pension and Retirement Rights clause 
effectively turned those statutory provisions into vested, ir-

revocable rights with regard to employees working while the 
law was in force. As stated by the court,

based on the plain language of the Act, these annu-
ity reducing provisions [in the new law] contravene 
the pension protection clause’s absolute prohibition 
against diminishment of pension benefits, and exceed 
the General Assembly’s authority.
The court also rejected the city’s argument that the em-

ployees, through their unions, had ratified the reduced ben-
efits. This component of the decision represents one of the 
more important lessons for anyone working with a public 
pension funding crisis subject to constitutionally vested 
benefits. According to an affidavit filed by the city, which the 
court assumed as true for purposes of its ruling, city repre-
sentatives negotiated with a “working group” that included 
elected representatives from each of the funds’ 31 member 
unions in order to draft the proposed language that formed 
the basis for the new pension law. The affidavit stated that 
28 of the 31 union representatives voted in favor of the pro-
posed language. 

However, the court here found that the union participa-
tion did not rise beyond the level of “legislative advocacy” 
and held that this was insufficient to constitute mutual assent 
to modify the contractually guaranteed benefit levels. With-
out providing a factual explanation of how the participating 
union representatives were chosen for these negotiations, the 
court stated that it was “undisputed” that “the unions were 
not acting as authorized agents within a collective bargaining 
process” when they ratified the proposed language. There-
fore, the court found, there was no valid waiver or modifica-
tion of the prior statutory pension rights. However, it left the 
door open to future negotiated pension benefit changes: “To 
be sure, ordinary contract principles allow for the modifi-
cation of pension benefits in a bargained-for exchange for 
consideration.”

The new law contained a clause explicitly providing that 
should any individual portion of the law be overturned, the 
entire law would not stand. Accordingly, the court held that 
the entire pension reform law was unconstitutional.


