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Other Recent Decisions

BENEFICIARY DESIGNATION

Becker v. Mays-Williams et al. 

The U.S. District Court for the Western District 
of Washington determines that the deceased plan 
participant’s ex-wife was the proper beneficiary of 
the decedent’s retirement benefits over the oppos-
ing claims of the decedent’s son. The defendants 
were the ex-wife and son of a deceased former 
employee of a global office products corporation. 
The decedent participated in two of the corpora-
tion’s retirement plans. The plaintiff in this inter-
pleader action was the fiduciary of the plans. The 
case was on remand from the U.S. Court of Ap-
peals for the Ninth Circuit to establish whether 
the decedent substantially complied with the gov-
erning plan documents with respect to naming 
his beneficiary. The plans provided that unmar-
ried participants could change their beneficiaries 
at any time; however, the plans did not provide 
any mechanism for how to make such changes. 
After his divorce, the decedent did not change 
his beneficiary form to remove his ex-wife. The 
plaintiff confirmed that an individual purporting 
to be the decedent called the corporation’s ben-
efits center on three separate occasions request-
ing that the decedent’s beneficiary be changed to 
his son. Following each of those calls, the corpo-
ration sent a beneficiary designation form to the 
decedent with instructions to sign, date and re-
turn the form to the benefits center in order for 
the beneficiary designation to be considered val-
id. Each time, the form was returned either un-
dated or unsigned. The decedent’s son purported 
that the plan allowed a participant to change his 
or her beneficiary via telephone call. The court 
notes that the decedent’s ex-wife had provided 
medical assistance to the decedent, helped raise 
his two nephews and maintained a cordial, re-
spectful relationship with him after they divorced 
in 2007. In addition, the decedent’s will named all 
nine of his children as beneficiaries. On the other 

hand, the decedent had been estranged from his 
son for several years. Therefore, the court con-
cluded it was unlikely that the decedent intended 
to change his beneficiary designation. The court 
finds insufficient evidence to determine whether 
the decedent actually made the calls to the ben-
efits center. Moreover, the decedent’s repeated 
failure to return the properly executed beneficia-
ry designation forms indicated that the decedent 
did not intend to change the beneficiary designa-
tion from his ex-wife to his son. Accordingly, the 
court awards the decedent’s ex-wife all proceeds 
of the decedent’s benefits under the plans. No. 
C11-5830 BHS (W.D.Wash. March 8, 2016).

PREEMPTION

Shepherd v. Community First Bank et al.
The U.S. District Court for the District of South 
Carolina holds that an agreement between the 
plaintiff executive and the defendant bank was 
governed by the Employee Retirement Income 
Security Act (ERISA), thus preempting the plain-
tiff ’s state law breach-of-contract claims. The 
plaintiff was the former president and chief ex-
ecutive officer of the defendant bank. The other 
defendants included members of the bank’s board 
of directors. The plaintiff and defendants entered 
into a “salary continuation agreement” to provide 
supplemental retirement benefits to the plaintiff. 
The plan’s purpose was to encourage the plaintiff 
to remain an employee of the bank. The agreement 
provided for monthly installments to the plaintiff 
for 20 years commencing when he turned 71. Af-
ter about four years of making regular monthly 
payments, the defendants notified the plaintiff 
that they would cease paying benefits. The plain-
tiff filed suit in the local county court for breach of 
contract, conversion, unjust enrichment, breach 
of fiduciary duty and unfair trade practices. The 
defendants removed the matter to federal court, 
asserting the matter was preempted by ERISA. 
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The court explains the three requirements for complete pre-
emption to federal jurisdiction: (1) the plaintiff must have 
standing, (2) the plaintiff ’s claims must fall within the scope 
of ERISA Section 502(a) and (3) the plaintiff ’s claims must 
not be capable of resolution without an interpretation of an 
ERISA-governed benefit plan. The plaintiff alleged that his 
claims were exempt from ERISA preemption because the 
plan was an “excess benefit plan” maintained solely for the 
purpose of providing benefits for certain employees in excess 
of the limitations on contributions and benefits imposed by 
Section 415 of the Internal Revenue Code. The court notes 
that the plan contained no reference to either Section 415 or 
its substantive provisions. In addition, the plan specifically 
referenced the plaintiff ’s right to bring a civil action under 
ERISA Section 502(a) following an adverse benefit determi-
nation. On that basis, the court determines that the plan was 
not an “excess benefit plan,” but a benefit plan controlled by 
ERISA. The court grants the defendants’ motion to strike the 
plaintiff ’s brief in opposition to the defendants’ motion to 
dismiss but denies the motion to dismiss. No. 8:15-cv-4337-
MGL (D.S.C. March 7, 2016).

PREEMPTION

The Board of Trustees of the Glazing Health  
and Welfare Trust et al. v. Chambers
The U.S. District Court for the District of Nevada holds that 
a state statute affecting the relationship between plan trust-
ees and union contractors was preempted by the Employee 
Retirement Income Security Act (ERISA). The plaintiffs 
were trustees of joint labor-management employee benefit 
trusts established under the Taft-Hartley Act. The defendant 
was the Nevada Labor Commissioner. On May 28, 2014, 
Nevada signed into law a statute that made contractors 
vicariously liable for subcontractors’ labor debts. The stat-
ute enabled the trustees to collect money owed for benefits 
earned by members of the labor organizations when either 
the original contractor or subcontractor that employed the 
worker did not make payment. The plaintiffs filed suit seek-
ing a declaration that the statute was preempted in its en-
tirety by ERISA. The court notes that ERISA Section 514(a) 
preempts any state laws insofar as they relate to any employ-
ee benefit plan. The U.S. Supreme Court, in Mackey v. Lanier 
Collection Agency & Serv., Inc., determined that the ERISA 
preemption provision displaces all state laws that fall with-
in its sphere, including state laws that are consistent with 
ERISA’s substantive requirements. The court finds it clear 

that the statute crossed the line into ERISA preemption 
by specifically referencing Taft-Hartley trusts, which are 
ERISA-governed employee benefit trusts. The court notes 
that the previous statute did not regulate ERISA plans but 
only pertained to the relationship between contractors and 
subcontractors. The new statute, however, required notices 
to be sent and received by the plaintiffs, creating new duties 
and relationships between the contractors and ERISA fidu-
ciaries. Although Nevada law allows for severability in cer-
tain cases, the statute did not contain a severability clause. 
Therefore, the court finds that the preempted portions of the 
statute were not severable, making the entire bill preempted 
under ERISA. Accordingly, the court grants the plaintiffs’ 
motion for summary judgment. No. 2:15-CV-01754-KJD-
VCF (D.Nev. March 10, 2016).

BENEFIT DENIALS

Peck v. Selex Systems Integration, Inc., et al. 
The U.S. District Court for the District of Columbia upholds 
the defendant plan administrator’s decision to deny deferred 
compensation plan benefits to the plaintiff executive who re-
fused a transfer and voluntarily terminated his employment. 
The defendants included a manufacturer of aviation systems 
and the company-sponsored deferred compensation plan for 
key employees. The plaintiff worked for the company in its 
Kansas office for several years; in 2008, he was promoted to 
vice president and became a participant in the plan. Shortly 
after his promotion, the company opened an office in Wash-
ington, D.C. and transferred the plaintiff there. After a year 
of commuting between the two locations, the plaintiff and 
his wife moved to Washington in 2011. In 2012, the compa-
ny’s chief executive officer, displeased with the plaintiff ’s job 
performance in Washington, offered the plaintiff a transfer 
back to Kansas in a different position but still holding the ti-
tle of vice president. The plaintiff declined the transfer, so his 
employment was terminated for cause as defined in the plan 
as the “voluntary and deliberate or intentional refusal to per-
form his material duties and obligations of his employment.” 
In 2013, the plaintiff submitted a claim for benefits under the 
plan. The plan’s administrative committee denied the claim 
and, subsequently, the plaintiff ’s appeal. The plaintiff brought 
suit under Section 502(a)(1)(B) of the Employee Retirement 
Income Security Act of 1974 (ERISA) to recover benefits al-
legedly due to him under the plan. He contended his em-
ployment was terminated without cause because he never 
accepted the new position in Kansas and therefore could not 
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have intentionally refused to perform his duties and obliga-
tions of his employment. The court finds that the administra-
tive committee’s interpretation of the plan was reasonable, 
as the plaintiff failed to identify any evidence or basis for his 
entitlement to benefits. The court denies the plaintiff ’s mo-
tion for summary judgment, and the case is dismissed with 
prejudice. No. 13-00073 (RJL) (D.D.C. March 24, 2016).

CONTRIBUTIONS

Glazing Health and Welfare Fund et al.  
v. Accuracy Glass and Mirror Company, Inc., et al. 
The U.S. District Court for the District of Nevada finds that 
the defendant company officers were not personally respon-
sible for breach of fiduciary duty for unpaid contributions 
to the plaintiff multiemployer trusts. The plaintiffs were a 
collection of trusts that managed participating employees’ 
benefits. The defendants included a glass and glazing con-
tractor that entered into labor agreements with the plaintiffs 
as well as the company’s president and secretary/treasurer. 
The plaintiffs alleged that the defendants failed to meet the 
contribution obligations required by the trust agreements. 
The defendants asserted that their failure to pay the trusts 
was due to insufficient funds to pay their creditors. The de-
fendants contested the extent to which they were bound to 
the trust agreements and collection policies and the amounts 
allegedly owed to each of the plaintiffs. The court determines 
that an examination of the trust agreements was unnecessary 

to determine that the defendants’ nonpayment constituted a 
breach of contract and grants the plaintiffs’ motion for par-
tial summary judgment on that issue. The main question 
before the court is whether the contractual requirements in 
the collective bargaining agreements and trust documents 
requiring employers to contribute to the plans caused the 
company officers to become fiduciaries and thus personally 
liable for breach of fiduciary duty. The court points out that 
in Cline v. Indus. Maint. Engr. & Contracting Co., the general 
rule was that contributions do not become plan assets under 
the Employee Retirement Income Security Act (ERISA) un-
til they have been paid to the plan. The plaintiffs asked the 
court to adopt an exception to Cline and find that unpaid 
employer contributions are assets of a fund if the agreement 
between the fund and the employer specifically and clearly 
declares that they are. The court reasons that if employer 
contributions were classified as a contractual right to col-
lect payments once they became due, the defendant officers 
were not fiduciaries under ERISA because they lacked the 
requisite control over such plan assets. But even if the assets 
were classified as unpaid past-due contributions, the excep-
tion still would not qualify the principals as fiduciaries. The 
court finds that the language of the trust agreements was not 
sufficiently clear to justify applying an exception to the Cline 
rule. Therefore, the defendant officers were not subject to fi-
duciary liability under ERISA. No. 2:13-CV-1106-KJD-NJK 
(D.Nev. March 30, 2016).

OCR will then review the documentation and develop draft 
findings. Auditors will share their findings with the audited 
entities, allowing them ten business days to respond. The 
written responses will be included in the final audit report, 
which also will be shared with the audited entity. 

The on-site audits will examine a broader scope of re-
quirements from the HIPAA rules. OCR expects auditors 
to be on site for three to five days during audits, depending 
on the size of the covered entity or business associate. As 
with the desk audits, audited entities will have ten business 
days to review the draft findings and provide written com-

ments to the auditor. The auditor will complete a final audit 
report for each entity within 30 business days after the au-
dited entity’s response, and a copy will be provided to the 
audited entity.

Audits that discover serious compliance issues may trig-
ger an OCR compliance review to further investigate. Fur-
thermore, while OCR has said that it will not post a listing 
of audited entities or the findings of an individual audit that 
clearly identifies the audited entity, it will release audit notifi-
cation letters and other information about these audits upon 
request by the public in accordance with the Freedom of In-
formation Act. 

Additional information about Phase 2 audits can be found 
on the HHS website at www.hhs.gov/hipaa/for-professionals 
/compliance-enforcement/audit/index.html. 
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