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Must a Temp Be Offered Health Care?

Information/research specialists Sharon T. Olecheck, Amanda S. Wilke 
and Jennifer Lucey, CEBS, answer frequently asked questions about the 
Affordable Care Act (ACA). Answers to similar questions can be found at 
ACA University, the International Foundation’s virtual learning environment. 
Visit www.ifebp.org/acau for more information. Answers to FAQs also are 
available at www.ifebp.org/acacentral. For personalized research on any 
benefits topic, contact the Information Center at www.ifebp.org/infocenter. 
(These answers do not constitute legal advice. Please consult your plan 
professionals for legal advice.)

How does an applicable large employer 
(ALE) determine whether a temporary 
worker, not hired through an agency, has 
to be offered health coverage?

The final regulations do not adopt any spe-
cial provisions applicable to short-term employees 
(employees who average at least 30 hours per week 
in a position expected to last less than 12 months; 
not to be confused with seasonal employees).

If a new temporary employee is expected to 
work an average of at least 30 hours per week (or 
130 hours per month), then the new hire is con-
sidered to be full-time and must be offered health 
coverage no later than the first day of the fourth 
month of employment (90 days). 

If it cannot be determined at the employee’s 
start date whether the new temporary employee 
will average at least 30 hours of service per week, 
then the new hire can be classified as a variable 
hour employee. A variable hour employee will 
have his or her status as a full-time employee de-

termined after an initial measurement period. If 
the employee averages at least 30 hours per week 
during the initial measurement period, the em-
ployee will be considered full-time and eligible 
for coverage during the entire following stability 
period. Expected termination before the end of a 
measurement period is not relevant to the classifi-
cation and is not to be considered. 

Resources
Shared Responsibility for Employers Regard-

ing Health Coverage; Final Rule, 26 C.F.R. Parts 
1, 54, and 301, Federal Register, February 12, 2014,  
www.federalregister.gov/art icles/2014/02 
/12/2014-03082/shared-responsibility-for 
-employers-regarding-health-coverage.

“Excluding Certain Classes of Employees 
from your Health Plan May Increase Risk of Pen-
alty,” Warner Norcross & Judd, October 7, 2015, 
http://wnj.com/Publications/Excluding-Certain 
-Classes-of-Employees-from-your-H.
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Does an employer need to count employees on 
maternity leave when determining how many full-
time employees it has?

Yes. In counting full-time employees for the employer 
shared responsibility requirement, an employer must count 
employee hours of service for the prior year. Paid leaves of 
absences, including paid maternity leave, are counted toward 
an employee’s hours of service. Unpaid maternity leave is 
counted only if the employee also qualifies for federal Family 
and Medical Leave Act (FMLA) leave.

Resources
“What Counts As An Hour of Service?” Arthur J. Gal-

lagher & Co., January 2016, (see page 2), www.ajg.com 
/media/1697251/what-counts-as-an-hour-of-service.pdf.

Shared Responsibility for Employers Providing 
Health Coverage; Final Regulations, 79 Federal Regis-
ter 8543, February 12, 2014, www.federalregister.gov 
/articles/2014/02/12/2014-03082/shared-responsibility-for 
-employers-regarding-health-coverage.

Hour of Service, 29 C.F.R. 2530.200b-2, www.gpo.gov 
/fdsys/pkg/CFR-2009-title29-vol9/xml/CFR-2009-title29 
-vol9-sec2530-200b-2.xml.

Employer Shared Responsibility Provisions, Internal 
Revenue Service (IRS), www.irs.gov/affordable-care-act 
/employers/employer-shared-responsibility-provisions.

How long should we keep copies of the Forms 
1094 and 1095 information returns we filed with 
the IRS?

Keep copies of information returns you filed with the IRS 
or have the ability to reconstruct the data for at least three 
years from the due date of the returns. 

The due dates for 2015 reporting requirements are March 
31, 2016 for furnishing forms to employees and May 31, 2016 
for filing with the IRS (or June 30, 2016 if filing electronically 
with the IRS).

Resources
2015 Instructions for Forms 1094-B and 1095-B, IRS, 

9/16/15 (See p. 4, Keeping Copies), www.irs.gov/pub/irs-pdf 
/i109495b.pdf.

2015 Instructions for Forms 1094-C and 1095-C, IRS, 
9/16/15 (See p. 3, Keeping Copies), www.irs.gov/pub/irs-pdf 
/i109495c.pdf.

New Due Dates for Filing Forms 1095-B, 1094-B, 1095-
C and 1094-C, IRS, December 30, 2015, www.irs.gov/uac 
/recent-development-2015-12-29-2015-forms-1095b 
-1094b-1095c-and-1094c.
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