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Can Employers Limit or Terminate Benefits  
When Employees Reach 65?

T he Ontario Human Rights Code (HRC) 
permits employers to discriminate on the 
basis of age in the provision of employee 

benefit plans. A series of Ontario arbitration deci-
sions has dealt with the question of whether a par-
ticular collective agreement (CA) forecloses an 
employer’s entitlement to discriminate in this way.

The latest is Arbitrator Paula Knopf ’s February 
2016 decision in Brockville Mental Health Centre 
v. Ontario Public Service Employers Union, Local 
439. In line with earlier decisions, Knopf deter-
mined that clear and unambiguous language in 
either the CA or plan documents is required in 
order for employers to discriminate on the basis 
of age in the provision of their benefit plans.

Background
The employer in Brockville is a mental health 

care and academic health science centre, and the 

griever is an electrician hired by the employer in 
1998. With his 65th birthday approaching, the 
griever received a letter stating that once he turned 
65, he would no longer be eligible for accidental 
death and dismemberment (AD&D), optional life 
insurance and long-term disability (LTD) benefits. 
The letter also stated that his group life insurance 
would be reduced to $300 per year of service to a 
maximum of 15 years of service. 

The griever and the union both filed griev- 
ances. The griever continued in active employ-
ment until his retirement in September 2015 and 
did not need to access the benefits sought in his 
grievance. Nonetheless, both parties elected to 
proceed with the grievances in order to receive a 
determination as to their respective rights.

The Decision
Knopf characterizes the case as one of “pure con-

tract interpretation,” signaling that she will not treat 
the case as a discrimination grievance under HRC. 
Rather, she confines herself to interpreting language 
in the CA and the various benefit plan documents. 
Throughout her analysis, Knopf looks for language 
that explicitly distinguishes employees aged 65 or 
older from other plan beneficiaries.

To understand the reasoning in this type of deci-
sion, it serves to begin by considering the relevant pro-
vision in HRC Section 25(2.1), which provides that:

The right under section 5 to equal treat-
ment with respect to employment without 
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discrimination because of age is not infringed 
by an employee benefit, pension, superan-
nuation or group insurance plan or fund that 
complies with the Employment Standards 
Act, 2000 and the regulations thereunder. 
2005, c. 29, s. 1 (5). [emphasis added].
Section 1 of Ontario Regulation 286/1 under 

the Employment Standards Act restricts age to 
“18 years or more and less than 65 years.” Taken 
together, these provisions permit employers to 
treat employees aged 65 and older differently with 
respect to the provision of employee benefits. Put 
another way, they carve out an exception to the 
prohibition on discrimination on the basis of age. 

The key point for Knopf ’s purpose is that treating 
employees aged 65 and older differently is discrimi-
nation; it is just discrimination that the law permits. 
This becomes the basis for Knopf requiring explicit 
language to determine that benefits are limited or 
terminated when an employee turns 65—Arbitra-
tors will not err on the side of assuming that the 
parties have agreed to a discriminatory plan.

In Brockville, Knopf cites Arbitrator Mary Ellen 
Cummings in Strathroy-Caradoc (Municipality) 
Police Services Board and Strathroy-Cadaroc Police 
Association, “I should not readily find an intention 
to discriminate on the basis of age. I should look 
for ‘clear and unambiguous language’ to find an 
intention to provide lesser benefits to employees 
who work after age 65.”

In determining whether there is clear and un-
ambiguous language limiting or terminating en-
titlement, arbitrators will look outside the CA. 
The well-established principle that not all rules 
governing eligibility and entitlements to insur-
ance benefits will be contained in the CA requires 
that arbitrators also consider language in the vari-
ous benefit and insurance plan documents. In her 
decision, Knopf looked to the employee benefits 
booklet, the benefits plan contract and the group 
benefits policy for life insurance and AD&D.

Ultimately, Knopf determines that in this case 
LTD benefits cease at the age of 65, life benefits 

and AD&D benefits are limited at 65, but optional 
life coverage remains available for active employ-
ees past the age of 65.

With respect to LTD benefits, Knopf notes that 
Article 21.01 of the CA provides that the employer 
will maintain “the current long-term disability plan.” 
She writes that “this provision makes specific refer-
ence to the LTD plan and by doing so signals an ac-
ceptance of that plan by the Union.” She writes that 
the terms of the plan are clear that employees aged 
65 and older are not eligible for LTD coverage and 
dismisses this aspect of the grievance accordingly.

Knopf then turns to AD&D benefits, noting 
that Article 30.02 of the CA promises that “em-
ployees hired prior to October 16, 2000 shall be 
entitled to Health and Welfare Benefits in accor-
dance with Schedule C.”

This schedule indicates that AD&D benefits 
are provided “the same as life insurance,” and life 
insurance is reduced when employees are aged 65 
and older. Knopf holds that this means AD&D 
benefits must remain active when employees are 
aged 65 and older, though at a reduced rate. 

Finally, Knopf turns to optional life benefits. 
She notes that there is no specific reference to 
optional life benefits in the CA and that there is 
no explicit indication of differential treatment on 
the basis of age in the schedule. Given that it takes 
clear and unambiguous language to find an inten-
tion to discriminate on the basis of age, Knopf 
finds that optional life benefits are available to all 
active employees regardless of age.

Knopf ’s determination with respect to op-
tional life benefits is particularly noteworthy. 
The employer’s letter to the griever laying out the 
changes to occur when he turned 65 explicitly 
stated that the changes were “in accordance with 
the Manulife Financial group benefits contract.” 
Knopf makes clear, however, that in a unionized 
context “an Employer’s obligations to provide 
coverage cannot be limited or dictated by the 
terms of insurers.”

Although insurers and employers are legally 
entitled to discriminate on the basis of age, that 
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fore, the discovery of Roseme’s remains a mere 
55 days before the expiration of the seven-year 
period effectively refuted the presumption of life, 
causing the payment of the pension benefits to 
become an “error” within the meaning of Section 
1491 of the Code. 

Accordingly, the payments made following the 
established date of death had to be repaid. If Rose-
me’s remains had been found just six weeks later, 
Threlfall would not have been liable to repay near-
ly half a million dollars in overpaid pension ben-
efits. Unfortunately for her, the judge explained, 
“it is what it is.”

Bedard also found that Threlfall was personally 
liable for Carleton’s claim against Roseme’s estate. 
Threlfall received the benefits payments in her ca-
pacity as tutor of the absentee Roseme. However, 
upon the establishment of Roseme’s death, Threl-
fall’s role as tutor ended and her status as liquida-
tor and beneficiary began.

Threlfall had admitted to using $106,000 from 
the estate to pay her personal debts. Section 801 
of the Code provides that if beneficiaries mingle 
estate money with their personal money, they 
become liable for the estate’s debts. According-
ly, Bedard found Threlfall personally liable for 
the claim and ordered her to (re)pay Carleton 
$497,332.60 retroactively to December 31, 2007 
(with interest).

Comment

This decision highlights an important consid-
eration with respect to pension benefit entitlement 
in Quebec. If a pension plan provides benefit en-
titlement until the date of one’s death, merely be-
ing “absent” does not affect entitlement. Missing 
pensioners are presumed to be alive for seven years 
following their disappearance. Accordingly, the en-
titlement to pension benefit payments continues. 

However, this case confirms that, should evidence 
come to light establishing that the pensioner had died 
prior to the expiration of the seven-year period, the 
payments made after the established date of death 
become an “error.” Consequently, the pension plan is 
entitled to recovery of such overpaid pension benefits.

Another critical finding in this case is the ef-
fect of Threlfall’s personal use of the funds. Once 
Roseme’s death had been established, Threlfall’s 
status as tutor ended, and her status as liquidator 
and beneficiary of Roseme’s estate began.

According to Section 801 of the Code, if a ben-
eficiary mingles the estate money with his or her 
own personal money, the beneficiary becomes li-
able for the estate’s debts. Accordingly, once it was 
established that Carleton was entitled to recover 
the overpaid pension benefits, Threlfall became 
personally liable to repay all of the pension benefit 
payments made after the established date of death 
in December 2007.  &

Carleton University v. Threlfall, 2016 QCCS 406 (CanLII).

discrimination will be permitted in the unionized 
context only where explicit language demonstrates 
that the parties have agreed to the relevant terms.

So can employers limit or terminate benefits 
when employees reach the age of 65? There is no 
dispute that the Ontario HRC permits employers 

to draw distinctions in this way. Arbitrators have 
made clear, however, that in the unionized context 
there must be clear and unambiguous language 
distinguishing those aged 65 and older from other 
employees for the purposes of benefits. Other-
wise, arbitrators will conclude that the parties did 
not agree to a discriminatory policy. &

Brockville Mental Health Centre v. OPSEU Local 439, 
2016 CanLII 8802 (ON LA).
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