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DOL’s new conflict of interest rule continues to consider 
educating retirement plan participants to be a nonfiduciary 
function but makes changes in what is considered education.

DOL’s Final Conflict  
of Interest Rule: 

by | Steven E. Grieb, CEBS

Impacts on Retirement Plan  
Education and Communications
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fiduciary responsibility

On April 6, 2016, the Department of Labor (DOL) 
published the final conflict of interest rule under 
the Employee Retirement Income Security Act 
(ERISA). An article in the September Benefits Mag-

azine discussed how the rule came to be in its final form, 
compared the current standard with the rule and examined 
in detail how someone will become an ERISA fiduciary un-
der the rule. 

This article addresses how the rule as of April 10, 2017 ad-
justs nonfiduciary education for participants of qualified re-
tirement plans and what plan sponsors should be looking for in 
preparing participant communications going forward. It also 
examines the best-interest contract (BIC) exemption, which 
may impact active plan participants and some plan sponsors.

Nonfiduciary Education
Under the current DOL rule, providing education to plan 

participants or individual retirement account (IRA) holders 
is not a fiduciary function. Likewise, education was not con-
sidered fiduciary in nature under the 2015 proposed conflict 
of interest rule. DOL continues to maintain that position un-
der the rule.

However, the rule adjusts the definition of education for 
communications. The current DOL standard for what passes 
as education is found in DOL Interpretive Bulletin (IB) 96-1. 
The rule, effective April 10, 2017, supersedes the definition of 
education as described in IB 96-1.

The rule, as under IB 96-1, creates four broad categories that 
DOL will treat as education. If any communication fits within 
the scope of one of these four groups, it will not constitute a 
recommendation, which is a threshold issue to establishing 
fiduciary status due to providing investment advice for a fee.

Group 1: Plan Information
Communications containing solely plan information will 

fit under the definition of education. If the communication 
contains any reference to the appropriateness of any invest-
ment alternative or distribution option, it goes beyond the 
boundaries of simple plan information. As under IB 96-1, 
plan information will include the benefits of participating 
in the plan; the benefits of increasing elective deferrals; the 
detrimental impact of preretirement withdrawals; fee and 
expense information; applicable trading restrictions; and in-
formation about designated investment alternatives includ-
ing investment objectives and philosophies, risk and return 
characteristics, historical returns or prospectuses.

The rule also adds several new types of communications 
to the plan information category, including disclosures about 
retirement income needs; different forms of distribution in-
cluding rollovers, annuitization and other forms of lifetime 
income payment options; and advantages, disadvantages and 
risks of different forms of distributions. While recommend-
ing that a participant roll his or her account into another plan 
or an individual retirement account (IRA) (or recommend-
ing that the participant leave the funds in the plan) would 
qualify as a fiduciary act, this expansion gives some breath-
ing room for simply educating participants about their dis-
tribution options and the tax implications of each alternative. 
In addition, simply providing the participant fee disclosures 
required under ERISA will avoid fiduciary treatment under 
this part of the rule.

Group 2: General Financial Investment  
and Retirement Information

Communications containing solely materials on financial 
investment and retirement matters will fit under the defini-
tion of education. As under IB 96-1, this group will include 
general financial and investment concepts, such as risk and 
return, diversification, dollar cost averaging, compound in-
terest and tax-deferred investment; historical differences 
in rates of return between asset classes; effects of inflation; 
estimating future retirement income needs; determining 
investment time horizons; and assessing risk tolerance. The 
rule expands this group to also include any discussion of the 
effects of fees and expenses on rates of return; retirement-
related risks such as longevity risk, market/interest rates, 
inflation, and health care and other expenses; and general 
methods and strategies for managing assets in retirement 

learn more
Education
Update on the DOL Conflict of Interest Rule
Webcast from July 14, 2016 with Dennis R. Johnson.
Visit www.ifebp.org/webcasts for more information.

From the Bookstore
The Advisor’s Guide to the DOL Fiduciary Rule
Marcia S. Wagner, Esq.; Stephen J. Migausky, Esq.; 
and Livia Quan Aber, Esq. National Underwriter. 2016.
Visit www.ifebp.org/books.asp?9087 for more details.
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such as systematic withdrawal payment 
or annuitization.

Group 3: Asset Allocation Models

Certain asset allocation models also 
will fit under the definition of education. 
This group includes pie charts, graphs and 
case studies that provide models of asset 
allocation portfolios of hypothetical inves-
tors with different time horizons and risk 
profiles. As under IB 96-1, the communi-
cation must base the models on generally 
accepted investment theories taking into 
account the historical returns on different 
asset classes. The model must contain all 
the material fact assumptions on which 
they’re based, as well as a statement that 
participants should consider other assets, 
income and investments they may have.

Group 4: Interactive  
Investment Materials

Finally, certain interactive investment 
materials will fit under the definition of 
education. As under IB 96-1, this group 
includes questionnaires, worksheets, 
software and similar materials that pro-
vide the means for a participant to es-
timate future retirement income needs 
and assess the impact of different asset 
allocations on retirement income. The 
rule expands this category slightly. Spe-
cifically, it will cover materials that help 
participants to evaluate distribution op-
tions via information from the first two 
groups above or to estimate a retirement 
income stream that could be generated 
by a designated account balance. 

However, such materials must be 
based on generally accepted investment 
theories that take into account histori-
cal returns of different asset classes. The 
interactive materials must show an ob-
jective correlation between any asset al-
locations and the information supplied 

by the participant. The communication 
must disclose all material facts and as-
sumptions that are not provided by the 
participant and must take into account 
other assets, income and investments 
held by the participant (or contain a 
statement that participants should con-
sider those factors). 

Use of Specific Investment Products

The 2015 proposal prohibited edu-
cation materials from citing any spe-
cific investment product or alternative. 
Under the rule, asset allocation models 
and interactive investment materials 
can identify a specific investment avail-
able under the plan if:

• The investment alternative has 
been designated for the plan’s in-
vestment lineup by the plan’s in-
vestment fiduciary.

• The investment fiduciary is inde-
pendent of the person who devel-
oped the participant communi-
cation.

• The materials identify all of the 
other designated investment al-
ternatives available under the 
plan that have similar risk and 
return characteristics.

• The materials contain a state-
ment that identifies where par-
ticipants may obtain additional 
information on those investment 
alternatives.1

Reviewing Communications
When the participant communica-

tion is prepared by the plan sponsor, it 
should be outside the scope of “provid-
ing investment advice for a fee” because 
the plan sponsor is not receiving a fee 
or compensation in exchange for pro-
viding the materials.

Still, DOL takes the position that 

participant communications from the 
plan sponsor or plan administrator 
would be subject to ERISA’s general 
prudence duties, even if they don’t re-
sult in the participant receiving in-
vestment advice. However, it would 
be difficult for someone to claim that 
properly drafted educational materi-
als (as defined in the rule) violate the 
prudence rule. As a result, the safest 
approach for plan sponsors might be to 
assure that their communications con-
stitute educational material.

When the participant communica-
tion is prepared by an outside service 
provider, the plan administrator would 
have, as part of the ERISA obligation 
to monitor plan service providers, a 
responsibility to evaluate and periodi-
cally monitor what participants are be-
ing told. Today, many participant edu-
cational materials are provided through 
a service provider’s website, especially 
interactive materials. For example, 
provider websites often project the re-
tirement income generated by the par-
ticipant’s account, based on a number 
of assumptions. Plan sponsors and ad-
ministrators should confirm with their 
service providers that they have a plan 
of action for complying with the rule 
and should monitor participant com-
munications—both hard copy and on 
the website—to assure that communi-
cations intended to be educational in 
nature do not cross the line.

Best-Interest  
Contract Exemption

Perhaps the most significant chang-
es from the 2015 proposed version of 
the rule to its 2016 final version are re-
lated to the BIC prohibited transaction 
exemption.2 The prohibited transaction 
restrictions of ERISA and the Internal 
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Revenue Code impose on fiduciaries a 
duty not to act on conflicts of interest 
that may affect the fiduciary’s best judg-
ment on behalf of the plan. Fiduciaries 
require an exemption from the prohib-
ited transaction rules before engaging 
in any act or deal that would violate 
those rules. The rule makes adjust-
ments to a number of prohibited trans-
action exemptions but also introduces 
a new exemption, the BIC exemption.

In the 2015 proposal, the require-
ments for complying with the BIC ex-
emption were extremely burdensome. 
While these requirements still are sub-
stantial under the final rule, DOL has 
modified them.

In addition, under the 2015 proposal, 
service providers could not rely on the 
BIC exemption for advice given to retire-
ment plan sponsors or administrators 
unless the plan had fewer than 100 par-
ticipants and did not allow for partici-
pant direction of investments. Under the 
final rule, service providers can rely on 
the BIC exemption for advice to ERISA 
plan fiduciaries—including plan spon-
sors and their employees, officers and di-
rectors—that have less than $50 million 
under management. As a result, qualified 

retirement plans under that threshold 
should become familiar with the BIC 
rules to the extent their service providers 
intend to act as fiduciaries under the BIC.

Best Interests

The BIC exemption permits service 
providers to receive many common 
forms of compensation that ERISA 
would otherwise prohibit. In exchange, 
the advisor must give advice that is in the 
best interest of the recipient, which the 
rule refers to as Impartial Conduct Stan-
dards. The best-interest standard “reflects 
the care, skill, prudence and diligence 
under the circumstances then prevail-
ing that a prudent person acting in a like 
capacity and familiar with such matters 
would use in the conduct of an enterprise 
of a like character and with like aims.”3

In addition, the service provider 
must acknowledge fiduciary status with 
respect to the plan, can charge no more 
than reasonable compensation and may 
make no misleading statements about 
its compensation, conflicts of interest 
or any investment transaction. In the 
case of a qualified retirement plan, the 
service provider need not execute an 
actual contract with the advice recipi-

ent. But the provider will have to com-
ply with the requirements listed above.4

Additional Requirements

The advice provider must adopt and 
comply with written policies and proce-
dures designed to assure that it complies 
with the best-interest standard. As part 
of this requirement, the service provider 
must identify material conflicts of interest 
and adopt measures designed to prevent 
those conflicts from causing a violation 
of the best-interest standard. The BIC ex-
emption does not limit the ways in which 
the advisor receives payment, but the 
provider cannot use quotas, appraisals, 
performance or personnel actions, differ-
ential compensation or other incentives 
when paying its employees who provide 
advice. The advisor must also provide 
initial disclosures as well as additional 
disclosures at the time of subsequent in-
vestments. The required disclosures are 
designed to help the advice recipient un-
derstand the fees and potential conflicts.

The BIC exemption is not available 
if any service contract contains the fol-
lowing:

• Any provision disclaiming or 
limiting the advisor’s liability

• Any provision in which the ad-
vice recipient waives or qualifies 
its right to participate in a class 
action5

• Any provision that requires the 
client to resolve individual claims 
in a distant venue or otherwise 
limits the ability to assert a claim.

Finally, the investment advisor must 
notify DOL of its intent to rely on the 
BIC exemption.6 The notice need not 
identify any plan or plans. The advisor 
also must maintain appropriate records 
necessary for demonstrating compli-
ance with the BIC requirements for six 

takeaways
•  The final rule adds several new types of communications to what is considered solely 

plan information and expands the communications group related to financial investment 
and retirement matters.

•  Plan sponsors should be sure their communications constitute educational materials, 
and a plan administrator has a responsibility to evaluate and periodically monitor what 
outside service providers are telling participants.

•  The rule introduces a new prohibited transaction exemption called the best-interest 
contract (BIC) exemption, which applies to ERISA plan fiduciaries that have less than $50 
million under management.

•  The BIC exemption allows service providers to receive many common forms of compen-
sation that ERISA otherwise would prohibit, but the advisor must comply with a number 
of requirements and notify DOL of its intent to rely on the BIC exemption.

fiduciary responsibility
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years. In addition, the BIC exemption requires the service 
provider to maintain a website, updated quarterly, containing 
information about its fees and charges, its conflict of interest 
policies and procedures, and other information. The website 
must be available to the public. The BIC exemption requires 
compliance with the best-interest standard by April 10, 2017, 
but the more detailed disclosure requirements (including the 
contract, if required) aren’t needed until January 1, 2018.

Level Fee Fiduciaries

The term level fee fiduciary refers to an advisor that re-
ceives only fees based on a fixed percentage of the value of 
the assets or a set fee that does not vary depending on which 
investments are recommended by the advisor or selected 
by the client. For example, an advisor may charge 80 basis 
points for all the assets subject to the relationship, regard-
less of the advice given or investments selected by the advice 
recipient. This fee structure removes many of the potential 
conflicts of interest in the relationship. 

However, the level fee fiduciary might still make recom-
mendations for which conflicts exist. For example, the advi-
sor may make recommendations relating to distributions or a 
rollover.7 Alternatively, the advisor might recommend moving 
from a commissions-based fee to a level fee. In those circum-
stances, the BIC exemption allows for a streamlined set of re-
quirements. Specifically, the service provider must acknowl-
edge fiduciary status with respect to the plan and comply with 
the best-interest standard. The advisor must also document 
the reasons any recommendation subject to the BIC exemp-
tion would be considered in the best interest of the investor.

Steps for Retirement Plan Fiduciaries
When an investment advisor to a qualified retirement 

plan relies on the BIC exemption, the plan fiduciaries will 
receive an updated service agreement or a written statement 
of the advisor’s fiduciary status. Plan sponsors that have ad-
visors that rely on the BIC exemption will have a fiduciary 
responsibility to understand the conflicts under which those 
service providers operate and to determine whether accept-
ing the advice meets ERISA’s prudence standard.

If the advisor cannot use the BIC exemption because of 
the plan’s size, it may be relying on another prohibited trans-
action exemption that has been amended in conjunction 
with the rule or have structured its compensation arrange-
ment with the plan in a manner that does not result in a pro-

hibited transaction. Changes to those exemptions may also 
trigger updated service agreements or disclosures.

Plan sponsors should read and comprehend all documen-
tation received from their service providers. Sponsors should 
consider working with their counsel when asked to sign any 
agreements. In addition, for providers that use the BIC ex-
emption, plan fiduciaries may want to request and review 
their advisor’s conflict of interest policies and procedures. 
(Keep in mind these procedures might not be in place until 
2018.) Taking these steps may be time-consuming and com-
plicated, but they are necessary for plan fiduciaries to meet 
their ERISA-based duty of prudence. 

Endnotes

 1. DOL did not make the portion of the rule allowing the use of specific 
investment products in asset allocation models or interactive investment 
materials available to IRAs or investments through self-directed brokerage 
accounts. The rationale is that the IRA or brokerage account situation has 
no independent fiduciary to approve the designated investment alternative 
or to monitor the materials.
 2. Prohibited Transaction Exemption 2016-01.
 3. DOL has confirmed that the best-interest standard does not require 
the advisor to recommend the transaction or investment that is the lowest 
cost or that generates the lowest fees.
 4. If a service provider relies on the BIC exemption for a plan partici-
pant or an IRA holder, DOL will require an actual contract with the advice 
recipient.
 5. The contract can waive punitive damages or any right to rescission of 
a recommended transaction. In addition, the contract can require arbitra-
tion for individual claims.
 6. The notice must be provided to DOL by e-mail to e-BICE@dol.gov.
 7. As discussed in Part I of this article, covered fiduciary advice will 
include more than merely recommendations to buy or sell a specific invest-
ment. Among other things, a recommendation to a plan participant to take 
a distribution or a rollover of his or her account, or to leave his or her ac-
count in a qualified retirement plan, will constitute covered advice.
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