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SEVERANCE

Severance Benefits Properly Denied to Executives 
Involved in Bid-Rigging Scheme

T he U.S. Court of Appeals for the Second 
Circuit affirms a district court decision that 
the defendant insurance broker company 

properly fired the plaintiff executives for cause 
and properly denied unvested deferred compensa-
tion and severance benefits. 

The plaintiffs were two former executives of a 
global insurance brokerage company. The com-
pany and its chief executive officer were the de-
fendants. 

In 2004, the New York Attorney General (AG) 
began investigating contingent commission ar-
rangements by which insurance brokers were 
believed to be steering clients to particular in-
surance carriers. The focus of the investigation 
shifted to an alleged bid-rigging scheme involv-
ing the defendant company and other insurance 
carriers. 

The plaintiffs were identified as co-conspir-
ators in the bid-rigging scheme. The AG filed a 
civil complaint against the defendant company for 
alleged fraudulent business practices and antitrust 
violations. The AG announced that a civil pro-
ceeding would suffice to punish and reform the 
defendant company and that criminal prosecu-
tions would be limited to individuals.

The defendant company responded by con-
ducting an internal investigation. The plaintiffs 
refused to submit to interviews, and the defen-
dants terminated their employment. At the time 
of their termination, the plaintiffs were eligible 
for stock option grants, stock bonus units and 
deferred stock units, some of which they would 
have been entitled to upon termination without 
cause. The defendants claimed that they termi-
nated the plaintiffs with cause and denied them 
all unvested deferred compensation and sever-
ance benefits. 

The plaintiffs filed suit in federal district court 
to obtain the lost benefits, alleging violations of 
the Employee Retirement Income Security Act 
(ERISA), breach of contract and breach of the 

implied contract of good faith and fair dealing. 
The district court granted summary judgment 
in favor of the defendants, concluding that the 
interview requests were reasonable and that the 
plaintiffs’ refusal to sit for interviews gave the 
defendants cause for termination. The plaintiffs 
appealed.

Like the district court, the circuit court con-
cludes that the interview requests were reasonable 
as a matter of law. The plaintiffs were employees of 
the defendant company who had been implicated 
in an alleged criminal conspiracy for acts that 
were within the scope of employment and that 
imperiled the company. 

The court rejects the plaintiffs’ arguments that 
they were terminated as part of a reduction in 
force and that submitting to an interview would 
infringe on their constitutional protection from 
self-incrimination. The court finds that the defen-
dant company had ample cause to terminate the 
plaintiffs’ employment for refusing to comply with 
the defendant company’s request and, therefore, it 
was proper to deny any unvested deferred com-
pensation and severance benefits.

Accordingly, the court affirms the district 
court’s holding.   

Gilman et al. v. Marsh & McLennan Companies, Inc., 
et al., No. 15-0603-cv(L) (2d Cir. June 16, 2016).

benefits magazine october 2016

Editorial Board
 Harry W. Burton, Esq.
Lindsay M. Goodman, Esq. 

   Founding Editor 
   William J. Curtin, Esq.  
   (1931-1995)

Production Assistants
Debbie P. Ramseyer, CEBS 
David B. Mendelsohn

&legal legislative reporter

Morgan, Lewis & Bockius LLP
1111 Pennsylvania Ave., Washington, DC 20004, (202) 739-3000

For members of the International Foundation of Employee Benefit Plans


