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Employees Wrongfully Terminated  
Under USERRA

T he U.S. District Court for the Southern Dis-
trict of West Virginia holds that the defen-
dant equipment company discriminated 

against the plaintiff employees for assisting a for-
mer military serviceman in a separate lawsuit 
against the company. 

The plaintiffs included the former vice presi-
dent of a privately held industrial equipment 
supplier and his wife and son, who also were em-
ployed by the company. The company and its hu-
man resources (HR) manager and chief operating 
officer (COO) were the defendants. 

As the plaintiff vice president neared retire-
ment, the defendants asked him to recommend 
a suitable replacement. He recommended an 
individual who had an extensive military back-
ground. 

The HR manager and COO met with the ap-
plicant, but the company’s president rejected the 
applicant. The COO informed the plaintiff that 
the president did not want to hire the applicant 
because of his military service. The applicant filed 
a discrimination suit in a separate case that was 
ultimately settled. 

During negotiations for the plaintiff ’s resigna-
tion, the defendants required all three plaintiffs 
to sign noncompete agreements as a condition of 
continued employment and to avoid termination 
of employment for the wife and son. 

The vice president retired effective July 1, 2014. 
Shortly afterward, the defendants learned that the 
plaintiffs were assisting the applicant with his civil 
lawsuit against them and terminated the wife and 
son five days after they signed the noncompete 
agreements. 

The wife and son were informed they would 
receive information regarding Consolidated Om-
nibus Budget Reconciliation Act (COBRA) medi-
cal coverage within 14 days of their termination. 
However, the plaintiffs alleged the information 

was not sent for four months, causing them to in-
cur medical expenses that should have been cov-
ered under COBRA. 

The plaintiffs filed suit alleging that the defen-
dants willfully and wrongly discriminated against 
them in violation of the Uniformed Services Em-
ployment and Reemployment Rights Act of 1994 
(USERRA) by requiring them to sign a noncom-
pete agreement, terminating them and denying 
COBRA benefits. 

The court explains that USERRA was enacted 
to prohibit discrimination against those in the 
uniformed services. However, USERRA’s protec-
tions also apply to nonmilitary individuals who 
have “assisted or otherwise participated in an in-
vestigation.”

The court finds that the plaintiffs alleged 
enough facts to plausibly establish a claim that 
they were subject to improper discrimination be-
cause they took “an action to enforce a protection 
afforded any person” and “otherwise made a state-
ment in or in connection with any proceeding un-
der USERRA.” 

The court rejected the plaintiffs’ claims against 
the HR manager and COO personally because 
they did not fall under the definition of employer 
under the Employee Retirement Income Security 
Act (ERISA). 

The court noted that Congress did not intend 
to allow individual corporate officers to be held 
personally liable under ERISA. The court also re-
jected a plea for a declaratory judgment that each 
of the plaintiffs’ noncompete agreements were 
null and void.

The court granted the defendants’ motion to 
dismiss on all counts except those relating to the 
USERRA discrimination.    

Whittington et al. v. Vossloh Track Material, Inc., et 
al., No. 2:15-cv-11424 (S.D.W.Va. June 21, 2016).
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