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Transit Authority’s Pension Plan  
Not Subject to ERISA

T he U.S. Court of Appeals for the Fifth Cir-
cuit affirms a district court finding that the 
defendant transit management company’s 

pension plan was a governmental plan and, there-
fore, exempt from protection under the Employee 
Retirement Income Security Act (ERISA).

The plaintiffs included approximately 40 for-
mer employees who retired from a public city 
transit system operated by the transit manage-
ment company and participated in the manage-
ment company’s retiree welfare benefit plan. The 
defendants were the transit management compa-
ny and the regional transit authority (RTA) that 
acquired the city transit system in 1983.

When the city transit system was acquired, the 
RTA and other entities, including the company, 
entered into a management agreement promis-
ing to fund employee and retiree benefits. At that 
time, the RTA was considered a public entity and 
the company was a privately owned corporation.

In 2004, the company was designated as a po-
litical subdivision by the state of Louisiana. In 
2009, the company ceased operations, and the 
management agreement between the company 
and the RTA was terminated. In January 2012, 
the RTA became a 100% owner in the company’s 
stock.

The company provided management and advi-
sory services for the operation of transit systems 
and provided the day-to-day operations of the 
RTA. The company was funded solely by the RTA. 
Eventually, the RTA ceased making contributions 
to the plan, and the plaintiffs filed suit in federal 
district court for breach of fiduciary duty under 
ERISA, claiming that the plan’s underfunding 
could result in the loss and denial of benefits to 
plan participants.

The district court found that the plan was main-
tained by an agency or instrumentality of a political 
subdivision and was therefore a government plan 
exempt from ERISA. The plaintiffs appealed.

The court explains that political subdivisions 

are entities that are either (1) created directly by 
the state, so as to constitute departments or ad-
ministrative arms of the government, or (2) ad-
ministered by individuals who are responsible to 
public officials or to the general electorate. Under 
this test, the court finds that the RTA was a politi-
cal subdivision of Louisiana.

To determine whether the plan is a governmen-
tal plan and whether the company was an agency 
or instrumentality of the RTA, the plaintiffs wanted 
to use the test set forth in Alley v. Resolution Trust 
Corp., which looks at the nature of an entity’s rela-
tionship to and governance of its employees.

The plaintiffs argued they were treated as pri-
vate employees and application of the Alley test 
would result in a conclusion that the plan was not 
governmental. In contrast, the defendants main-
tained the proper test is a six-factor test provided 
in Internal Revenue Service (IRS) Revenue Ruling 
57-128 for purposes of determining whether an 
entity is an agency or instrumentality under the 
Federal Insurance Contributions Act and the Fed-
eral Unemployment Tax Act.

Section 414(d) of the Internal Revenue Code 
provides that governmental plans are exempt 
from ERISA qualification requirements for favor-
able tax treatment.

The court notes that IRS Revenue Ruling 89-49 
refined the factors of IRS Revenue Ruling 57-158 
by distinguishing whether a governmental en-
tity treats its employees as public employees. The 
court concludes that revenue Ruling 89-49 weighs 
in favor of the plaintiffs; however, in light of the 
remaining factors of Revenue Ruling 57-128, the 
court concludes that the company was an agency 
or instrumentality of the RTA.

Accordingly, the court holds that the plan was 
a governmental plan and exempt from ERISA and 
affirms the district court judgment.   

Smith et al. v. Regional Transit Authority et al., No. 
15-31001 (5th Cir. June 28, 2016).
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