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There are legal responsibilities that come with 
serving as a trustee of a pension or benefit fund. 
This article outlines those responsibilities and 
covers the potential financial and criminal liabilities 
trustees face.

S o, you’re considering accepting an appointment as a trustee to an employee 
benefit trust fund. Shelve your enthusiasm and read on. 

This article provides an overview of a trustee’s legal responsibilities and re-
views the financial and criminal liabilities imposed on trustees. Knowing the respon-
sibilities of being a trustee should help candidates make an informed decision about 
whether to accept an appointment. Being a trustee offers both rewards and challenges, 
and knowledge of the legal responsibilities should optimize a trustee’s chances for more 
reward and less challenge.

What Is a Trustee?
A trustee is a person who holds legal title to property (trust property) for the benefit 

of another person (the beneficiary) for certain specified purposes (which are set out in 
trust documents). A trustee holds legal title to trust property, while a beneficiary holds 
equitable title. This division of ownership best illustrates a trustee’s responsibilities—
administering trust property for the benefit of the beneficiaries.

What Is the Legal Responsibility?
The fiduciary duty a trustee owes to a beneficiary is the defining characteristic of a 

trustee. In Ben-Israel v. Vitacare Medical Products Inc., the Ontario General Divisional 
court described the nature of the fiduciary duty aptly. The court explained that a “fi-
duciary duty imposes the highest duty in law on the party holding the duty—the fidu-
ciary—to act altruistically for the sole benefit of the beneficiary, to the fiduciary’s own 
detriment if necessary . . . a fiduciary duty exists because the fiduciary has assumed 
a position, and taken on a responsibility, in which the beneficiary’s interest is depen-
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dent upon the fiduciary’s actions.”1 The 
fiduciary duty carries with it one of the 
most onerous responsibilities imposed 
in law.

Who Imposes Those  
Legal Responsibilities?

A trustee’s legal responsibilities de-
rive from three sources: common law, 
legislation and trust documents. 

The Common Law

The modern trustee’s fiduciary rela-
tionship and many of the resulting re-
sponsibilities originated in the Middle 
Ages. More recently, courts have ex-
cused trustees from legal responsibility 
for “technical breaches of trust” when 
the trustee acted honestly and with 
reasonable prudence. However, despite 
modern reforms, Canadian law con-
tinues to impose a higher standard on 
trustees than those in any other legal 
relationship.

Common law establishes that mod-
ern trustees have a duty to act honestly 
and with the same degree of care, skill 
and prudence as a reasonable person 

would exercise in the management of 
his or her own affairs. Similarly, the 
standard of care required of a trustee is 
that of a “prudent person.” Trustees are 
required to exercise all of the substantive 
requirements of their role in accordance 
with the duty and standard of care. 

Legislation

Canadian trustees are governed by 
trustee acts, pension benefits acts as 
well as certain requirements in family 
law and income tax legislation. 

The Ontario Pension Benefits Act 
(PBA)2 codifies a more onerous duty of 
care on trustees to employee pension 
funds than the duty imposed by com-
mon law. Section 22 requires trustees to 
“exercise the care, diligence and skill in 
the administration of the pension plan 
and investment of the pension fund 
that a person of ordinary prudence 
would exercise in dealing with the 
property of another person.”3 All Cana-
dian jurisdictions require a variation of 
the common law duty described in the 
Ontario PBA.

Canadian trust legislation imposes a 

number of substantive responsibilities 
on trustees that derive from the duty 
of care. Trustees are required to avoid 
conflicts of interest and are prohibited 
from acting in their own self-interest 
or the interest of any group other than 
the beneficiaries.4 Trustees are prohib-
ited from delegating their duties. While 
trustees may engage agents and experts, 
such as legal or investment experts, 
trustees are ultimately responsible for 
the actions of these agents.5 Finally, 
trustees are required to invest trust as-
sets in the interest of beneficiaries.

In addition to these general du-
ties, Canadian legislation establishes 
six specific duties on employee benefit 
fund trustees:

 1. Administer the trust.
 2. Possess and protect the trust 

property.
 3. Provide for the beneficiaries.
 4. Make trust property productive.
 5. Collect the amounts due to the 

trust fund.
 6. Account for the handling of 

funds.
To avoid financial liability or criminal 

prosecution, trustees must be aware of 
their legal obligations and act with “care, 
diligence and skill” in ensuring compli-
ance with all legal responsibilities. 

Trust Documents

The trust agreement and plan docu-
ments (the trust documents) are the fi-
nal source of a trustee’s responsibility 
to beneficiaries. The trust documents 
contain specific rules regarding the 
trust’s purposes, beneficiaries and ad-
ministration. Failure to use the trust 
funds in the precise manner set out in 

trustee duties
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the trust documents constitutes a breach of trust for which 
trustees may be financially liable. Consequently, trustees 
must familiarize themselves with the trust documents in 
order to avoid legal liability.

Common Legal Dilemmas  
and Difficult Decisions

In the abstract, avoiding breaches of trust may seem an 
easy task, but trustees can encounter a number of common 
pitfalls.

Socially Responsible Investing

There are different schools of thought on socially respon-
sible investing, but the traditional position is that putting 
social welfare before economics when making investment 
decisions constitutes a breach of trust. Therefore, trustees are 
advised to make investment decisions based on economics 
and not social welfare.

Overdelegation 

Modern employee benefit trusts are large and complex, 
requiring trustees to obtain expert advice to fulfill their ob-
ligations to beneficiaries. While it is permissible (and even 
required) to engage expert advice, trustees cannot delegate 
responsibility for fund administration. This may seem a 
simple concept, but it becomes more difficult when trust-
ees are dealing with complex investment or legal decisions. 
They can neither disregard expert advice outright nor blind-
ly follow it. 

Fortunately, Canadian pension legislation lends some 
clarity to a trustee wading through the challenges of expert 
advice. Trustees are required to be personally involved in the 
selection of agents, satisfied with agents’ abilities and pru-
dent in their supervision of agents.6

Furthermore, with respect to investment professionals, 
trustees are required to prepare written plans for invest-
ment,7 to exercise prudence in selecting and monitoring in-
vestment decisions8 and to regularly review reports prepared 
by investment agents.9 A court is not likely to impose legal 
liability on a trustee for a breach of trust caused by an agent 
if that trustee has followed all legislative requirements in se-
lecting and monitoring the agent.

Conflicts of Interest

Conflicts of interest occur when the interest of the trustee, 
or some other individual or group, conflicts with the benefi-
ciary’s interest. A basic conflict of interest, such as a trustee 
who stands to make a direct financial gain from an invest-
ment or other decision involving trust monies, is easy to 
identify. However, less straightforward conflicts of interest 
can be difficult to detect. 

Trustees who fail to take positive steps to notify can be 
held liable for conflicts of interest affecting other trustees. 
Similarly, a trustee need not benefit personally for a relation-
ship to present a conflict of interest. A benefit to a friend or 
family member also presents a conflict of interest, as well as 
gifts, dinners or other benefits by entities that are seeking to 
obtain contracts for work for the trust.

Dual Hat Theory 

Employee benefit fund trustees often also act as trade 
union representatives. Because of the overlap in member-
ship between the trust fund and the union, the interests of 
the union members and the trust fund beneficiaries may also 
overlap. However, when acting in the capacity of trustee, 
union representatives are prohibited from considering the 
union’s interest and specifically required to “take off their 
union representative hats.” To do otherwise constitutes a 
conflict of interest.

trustee duties

 
Takeaways

•  The fiduciary duty a trustee owes to a beneficiary is the defining 
characteristic of a trustee.

•  Trustees are required to avoid conflicts of interest and are 
prohibited from acting in their own self-interest or the interest of 
any group other than the beneficiaries.

•  Socially responsible investing, overdelegation and conflicts of 
interest are some of the common pitfalls trustees encounter in 
avoiding breaches of trust.

•  Liability for breach can result not only from intentional wrongdo-
ing but from failures to act, lapses in judgment or incompetence.

•  Trustees can be prosecuted criminally for breaches of pension 
and benefit legislation. Fines can be substantial.
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Financial Exposure
Accepting an appointment as a trust-

ee means accepting a material chance 
of being sued. A breach of trust occurs 
whenever trustees fail to carry out their 
obligations under the trust terms, the 
rules of equity or statute. Financial li-
ability for a breach arises whenever the 
trust fund experiences a loss because of 
the breach. As a general rule, trustees 
bear legal liability for all breaches of 
trust; however, courts examine the facts 
of individual cases when determining a 
trustee’s obligation to pay. 

The Ontario Trustee Act codifies the 
modern move to excuse trustees from 
financial liability resulting from “tech-
nical breaches of trust.”10 Section 68 
excuses liability if a trustee acted “hon-
estly and reasonably, and ought fairly to 
be excused for the breach of trust.” This 
exemption reinforces the importance 
of being familiar with and following 

applicable legislation and trust docu-
ments. Effort goes a long way in avoid-
ing liability for a breach. 

While modern courts have  
adopted a more reasonable approach 
to trustee liability, the standard and 
liability imposed on trustees contin-
ues to exceed that imposed in other 
financial relationships. Unless the 
court relieves the trustee of liability 
for a breach, the trustee is required to 
compensate the trust’s beneficiaries 
for all losses caused by the breach, 
plus any interest that would reason-
ably have accrued.11

In addition to the requirement to 
compensate beneficiaries, Canadian 
courts ensure that beneficiaries, and 
not trustees, reap any benefits of a 
breach. If a breach results in financial 
gains, Canadian courts permit affected 
beneficiaries to choose between repay-
ment to the trust with interest, or re-

payment plus retention of the gains that 
resulted from the breach. 

And in addition to the right of ben-
eficiaries to elect the most beneficial 
compensation scheme, courts impose a 
lower burden on beneficiaries to prove 
damages from a breach of trust than in 
a traditional civil case. As a result, once 
a breach of trust has been established, 
a court’s calculation of the compensa-
tion that a trustee owes to a beneficiary 
can be much higher than the amount 
that would be calculated in a parallel 
breach-of-contract case.12

A breach of trust can be a costly 
mistake for a trustee. It bears repeating 
that liability can result not only from 
intentional wrongdoing but even from 
failures to act, lapses in judgment or in-
competence.

Liability for breach of trust is typi-
cally limited to compensation, but 
courts also have the power to award 
punitive damages in cases of a culpable 
breach. An award of punitive damages 
is rare and reserved for instances of 
“malicious or high-handed behavior.”13 
Canadian law permits a court to award 
punitive damages if the court believes 
that the trustee’s conduct itself (sepa-
rate and apart from the breach) mer-
its punishment. For example, a trustee 
who is found to have deliberately stolen 
trust monies for personal use will be re-
quired to compensate the fund for the 
stolen monies and also may be required 
to pay punitive damages if a court de-
termines that the theft itself merits 
punishment.

Criminal Prosecution
Trustees can be prosecuted crimi-
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nally for breaches of pension and benefit legislation. The On-
tario PBA—and its equivalents in other Canadian jurisdic-
tions—creates a regulatory scheme for trustees of employee 
benefit trusts. Under Sections 109 and 110, trustees can be 
fined up to $100,000 for a first-time offence and $200,000 for 
a second-time offence.14

A recent, high-profile prosecution against the trustees 
of the Canadian Commercial Workers Union Pension Plan 
Trust Fund demonstrates the courts’ willingness to impose 
significant fines on trustees for breaches of pension and ben-
efit legislation. In R. v. Christophe,15 the Ontario Court of Jus-
tice found all nine plan trustees guilty of “failure to supervise 
the Investment Committee as was prudent and reasonable, as 
it related to the quantitative limits requirement, contrary to 
section 22(7) of the Pension Benefits Act.”16 The court fined 
each trustee $4,500 plus an $18,000 victim surcharge, for a 
total of $202,500. 

The plan made loans to various investment corporations 
that totaled 10.5% of the plan’s total portfolio at times. The 
Ontario PBA limits the percentage of plan assets that can be 
invested in or loaned to a single company or group of related 
companies to 10% of the total book value of the plan assets. 
One of the investment corporations defaulted on its loans, 
resulting in losses to the plan.

The plan’s investment committee was made up of a group 
of plan trustees and was responsible for overseeing invest-
ments, including the investments that violated the 10% 
limit. At trial, the trustees claimed they had supervised the 
investment committee through presentations the commit-
tee made to the trustees as a whole. However, the trustees 
could offer no notes evidencing the presentations. The court 
found each of the trustees in breach of their supervisory du-
ties, demonstrating that trustees cannot delegate their du-
ties. This prohibition on delegation includes delegating to 
other trustees.

Conclusion
It would be too glib to say that you would not wish being 

a trustee on your worst enemy. The reality is that in this day 
and age, the potential liabilities are very high. However, this 
article did not cover how personally rewarding it is to be a 

trustee. Making good, thoughtful investments that grow the 
trust to maintain or increase benefits is a gratifying experi-
ence.

Potential trustees should remember there is a reason 
someone asked them to take on the responsibility. Before 
accepting the appointment, prospective trustees should con-
sider the liabilities and responsibilities. The decision to act as 
a trustee should be one that is as informed as the decisions 
they will make in their role. &
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Offence
109. (1) Every person who contravenes this Act or the regulations is 

guilty of an offence.
…
Penalty
110. (1) Every person who is guilty of an offence under this Act is 

liable on conviction to a fine of not more than $100,000 for the 
first conviction and not more than $200,000 for each subsequent 
conviction. 

Persons re corporation
(2) Every director, officer, official or agent of a corporation and ev-

ery person acting in a similar capacity or performing similar 
functions in an unincorporated association is guilty of an of-
fence if the person,

(a) causes, authorizes, permits, acquiesces or participates in the 
commission of an offence referred to in section 109 by the cor-
poration or unincorporated association; or

(b) fails to take all reasonable care in the circumstances to prevent 
the corporation or unincorporated association from committing 
an offence referred to in section 109. 

Penalty
(3)  person who is guilty of an offence described in subsection (2) is 

liable on a first conviction to a fine of not more than $100,000, 
and on each subsequent conviction to a fine of not more than 
$200,000, whether or not the corporation or unincorporated as-
sociation has been prosecuted for or convicted of an offence aris-
ing from the same facts or circumstances.

 15.  R. v. Christophe et al., 2009 ONCJ 586.
 16.  Ibid., at para. 239.
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