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CLASS ACTION

LTD Class Action Issues Narrowed  
by Court of Appeal

T he British Columbia Court of Appeal has 
narrowed the scope of issues to be decided 
at trial in a class action brought by disabled 

members of the Health Sciences Association 
(HSA) of British Columbia over the reduction and 
termination of long-term disability (LTD) bene-
fits.

The certification decision in Watt v. Health Sci-
ences Association of British Columbia was reported 
in the January/February 2016 issue of Plans & 
Trusts. 

Two disabled HSA members alleged breach of 
contract and breach of fiduciary duty against their 
representative union and the trustees who oversaw 
the employee-funded trusts established to provide 
the benefits. Although the case will continue as a 
class proceeding, the scope of issues to be decided 
at trial has been restricted to exclude claims that 
the court of appeal held had no chance of success.  

Background
HSA is a union and the certified bargaining 

agent for more than 17,000 employees in health 
care and social services in British Columbia. Prior 
to 1986, LTD benefits for HSA members were fully 
funded by employer contributions. In 1987, HSA 
decided to assume responsibility for LTD through 
employee contributions. Instead of receiving em-
ployer contributions, the union secured a wage 
increase for its members. Initially LTD benefits 
were provided to claimants through an insurance 
policy, but this soon became too expensive to be 
sustainable. 

In 1989, the HSA established a trust (Trust 1), 
funded solely by employee contributions, to pro-
vide the LTD benefits. Claim rates under Trust 1 
were higher than projected, and benefits had to be 
reduced in 1995.

A second trust (Trust 2) was established for 
claimants who became disabled after February 28, 
1999, in an effort to isolate and satisfy the liabili-
ties under the initial trust. Although Trust 2 and its 

related LTD plan were designed differently, both 
Trust 2 and Trust 1 continued to be underfunded. 
In 2006, a third trust was established (Trust 3) to 
hold and disseminate grant funds to Trusts 1 and 
2 and to continue payments to beneficiaries once 
the liabilities in Trusts 1 and 2 were satisfied. 

In 2008, actuaries estimated the three trusts 
had an unfunded liability totaling about $7 mil-
lion. By 2010, the board of trustees decided that 
serious action was necessary for the LTD plans to 
avoid bankruptcy.

In 2012, a motion was put before the members 
at HSA’s general meeting to approve an increase 
in union dues to preserve LTD benefits at January 
2012 levels. The HSA board of directors, which 
included trustees of the trusts, was opposed to the 
proposed dues increase. The board viewed alter-
native measures as fairest and in the interests of 
all members and not just those in receipt of LTD 
benefits. 

HSA membership did not pass the motion. 
Instead, the LTD plans were amended to reduce 
benefits and impose mandatory early retirement 
for LTD members. 

Two disabled members commenced a pro-
posed class proceeding against HSA and the 
trustees of each of the three trusts (who also are 
members of the HSA board of directors), seek-
ing recovery of damages suffered as a result of the 
LTD benefit reduction.

On the motion for certification, the most con-
tentious issues concerned the causes of action 
pleaded against the defendants. A number of legal 
issues were certified, and the appeal concerned 
whether the pleadings disclosed reasonable causes 
of action that are not bound to fail. 

Claims Against the Union
Three causes of action were pleaded against 
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as a result of acting as de facto trustee of the trusts 
and breach of fiduciary duty as a result of trustee 
de son tort in relation to the trusts.

In their breach-of-contract claim, the members 
allege that HSA entered into an agreement to pro-
vide a promised level of LTD benefit to disabled 
members, in exchange for premium payments 
through automated deductions from pay, and to 
provide coverage for as long as the group policy 
was in place (the alleged agreement). The plain-
tiffs claim HSA breached the alleged agreement 
when it reduced LTD payments and imposed 
mandatory early retirement on disabled members. 

With respect to the breach-of-fiduciary-duty 
claim, the plaintiffs allege that HSA had de facto 
control over the trusts and failed to ensure that 
they were adequately funded to pay the benefits 
owed to disabled members under the alleged 
agreements. 

The court of appeal analyzed the documents 
supporting the alleged agreement and the role and 
status of HSA as collective bargaining agent for its 
members, which was not historically viewed as 
a contractual relationship. On behalf of a unani-
mous bench, the court noted there were “many 
serious obstacles” to the plaintiffs succeeding in 
the breach-of-contract claim. 

Notwithstanding this caution, the court was 
not prepared to conclude that the breach-of-
contract claim is certain to fail, as the law on the 
capacity of unions to sue and be sued is evolving. 
Rather, it will be necessary to examine the alle-
gations in the context of the facts offered at trial 
before the plaintiffs’ claim for breach of contract 
against HSA can be dismissed.

With respect to the claim for breach of fidu-
ciary duty as a result of trustee de son tort, the 
court of appeal overturned the lower court deci-
sion, finding that the plaintiffs had not pleaded a 
viable cause of action and that these claims could 
not proceed. 

The facts pleaded showed that HSA was at all 
times fulfilling its duties to all members and had 
not undertaken a heightened fiduciarylike duty 
toward disabled members through its communi-
cations. Moreover, HSA did not have possession 
and control of the assets to be able to exercise its 
discretion to the detriment of beneficiaries. 

Claims Against the Trustees
The plaintiffs claimed the trustees failed to en-

sure that the trusts were fully funded. The trustee 
agreements did not, however, grant the trustees 
any substantive authority or duty to seek and ob-
tain additional trust funds. In light of this, it was 
plain and obvious that the claim for breach of fi-
duciary duty would fail. 

The plaintiffs also claimed that the trustees 
were negligent, which the court of appeal upheld 
as uncertain to fail.

The plaintiffs’ claims against HSA and trust-
ees were substantially narrowed, leaving only the 
breach-of-contract claim against HSA and a gen-
eral negligence claim (as well as conflict of duty) 
against the trustees. The court noted that HSA 
and/or trustees have commenced legal proceed-
ings against past actuaries of the LTD plans seek-
ing damages for negligence, which will undoubt-
edly prolong and complicate the proceedings and 
any relief for members in the future.   &

Watt v. Health Sciences Association of British Colum-
bia, 2016 BCCA 325.




