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Motion to Stay Class Proceeding  
Before Certification Dismissed

C lass proceedings involve a number of steps 
before a final determination on the merits 
of the claim are decided. The first proce-

dural step typically is a certification motion to de-
cide whether a class proceeding is appropriate for 
the case. 

A recent decision on sequencing in a proposed 
pension class action from the Supreme Court of 
British Columbia considered whether the defen-
dants’ application to stay the proceeding can and 
should be heard before the plaintiffs’ certification 
motion. Justice Emily M. Burke concluded that ef-
ficiency would be best served by combining the 
application for a stay with the certification appli-
cation. Burke’s ruling did not close the door to the 
possibility that a stay motion could take priority 
in an appropriate case.

Background

The underlying dispute arose when the IWA-
Forest Industry Pension Plan, a multi-employer 
defined benefit pension plan, cancelled benefits to 
certain beneficiaries because of underfunding. In 
June 2014, the plan’s trustees informed a number 
of beneficiaries that they would not receive the 

deferred payments they were due to receive five 
years after the individuals left the plan.

The action was filed against the trustees on 
August 4, 2015. The plan’s funding situation sub-
sequently improved, and the trustees reversed 
the cancellation of benefits and said the restored 
benefits would be paid to the beneficiaries over a 
number of years. 

The beneficiaries sought payment of the pen-
sions, a declaration that the plan amendment can-
celling the benefits was invalid and damages for 
breach of contract and trust. The trustees claimed 
that the payments were restored in a process that 
began prior to the action’s filing date. They con-
tended that the claim serves no practical purpose 
and is a waste of resources since the benefits will 
be paid.

Extent of the Court’s Jurisdiction
Burke canvassed the law in this area and con-

cluded that it is well-established that a certifica-
tion motion should be heard before any other 
matters in a proposed class proceeding. She also 
found that the court had jurisdiction and discre-
tion under Section 12 of the British Columbia 
Class Proceedings Act to vary this rule when 
appropriate. It was noted that stay orders are ex-
ceptional and should be employed with “great 
caution.” The applicant bears the burden of show-
ing that the use of even a temporary stay is war-
ranted.

Factors Considered to Vary Procedure
Both factual and policy reasons are valid 

considerations for supporting or denying a pro-
posed procedural variance. Litigation-specific 
factors such as the motion’s time-sensitive na-
ture or the potential benefit to the parties may 
be considered. In Hollick v. Metropolitan Toronto 
(Municipality), the Supreme Court of Canada 
ruled that avoidance of duplicate trials, distribu-
tion of costs and deterrence to wrongdoers were 
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relevant policy objectives. Increased costs and 
avoidance of litigation by instalments also can 
be considered. 

The court adopted a nonexhaustive list of fac-
tors from Justice George Strathy of the Ontario 
Superior Court of Justice in Cannon v. Funds for 
Canada Foundation to consider in deciding the 
matter:

a) whether the motion will dispose of the 
entire proceeding or will substantially narrow 
the issues to be determined;

b) the likelihood of delays and costs asso-
ciated with the motion;

c) whether the outcome of the motion will 
promote settlement;

d) whether the motion could give rise to 
interlocutory appeals and delays that would 
affect certification;

e) the interests of economy and judicial ef-
ficiency; and

f) generally, whether scheduling the mo-
tion in advance of certification would pro-
mote the “fair and efficient determination” of 
the proceeding.
Although a number of factors may influence 

the court, the merits of the stay order itself (or im-
pliedly, any motion) were not to be considered in 
deciding the sequencing of the case.

Combined Hearing More Efficient
A thorough consideration of the six Cannon 

factors revealed that the defendants’ premature 
assumption that a stay motion would be success-
ful was a fatal flaw in their argument, and they did 
not meet their burden of proof. 

First, a successful motion for a stay order could 
dispose of the case, a factor seen to favour the de-
fendants. 

Second, the possibility of appeals of the stay or-
der could lead to delays and a bifurcation of the 
proceedings. The court indicated that one way 
to combat this problem would be an agreement 
to appeal the stay only as part of an appeal of the 

certification motion, but there was no such agree-
ment in this case.

Third, a precertification stay order would pro-
mote economy and judicial efficiency only if the 
stay were granted. The defendants argued that a 
stay would eliminate the need for a class action, 
because the potential class members would re-
ceive their payments and the remedy sought in 
the litigation will have been provided. However, 
this argument required the court to consider and 
accept the merits of the stay order, which was not 
properly before the court. To quote Justice Burke: 

. . . the question is not whether the stay 
application or claim is well-founded. Rather 
 . . . the question is whether the interests of the 
parties and judicial efficiency allow the stay 
application to be heard first.
Finally, the essence of the defendants’ request 

for a stay was the claim that the beneficiaries won’t 
suffer harm because they will be paid. The ques-
tion of harm is before the court during a certifica-
tion hearing, as it is considered under Section 4 of 
the British Columbia Class Proceedings Act. 

Summary
Burke concluded the trustees had not met the 

burden of proof to show why the stay motion 
was best dealt with procedurally before the cer-
tification hearing and dismissed the motion. She 
was not swayed by the argument that there were 
limited resources in the plan so an early effective 
dismissal would best serve the beneficiaries. She 
sided with the plaintiffs in finding that this was an 
attempt by the trustees to dictate how a plaintiff 
should “best run his case.”

Trustees dealing with a similar situation can 
increase their odds of a successful precertification 
stay by entering into an agreement limiting ap-
peals from the stay or by focusing on a factor that 
is time-sensitive or that would not be relevant at a 
certification hearing. &

Thomson v. Bryce, 2016 BCSC 687 (CanLII).


