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Health Savings Accounts: 
An Emerging Cornerstone 
of the Health-Wealth Bridge?
Several trends may help make health savings accounts (HSAs) a ubiquitous part of Americans’ financial plan

ning. When one looks at the totality of factors, it is easy to see how HSAs can become a vital connection be

tween active and retiree health care needs and between retirement income and retiree medical needs. How

ever, it is also easy to see the clouds over the horizon that could stall HSA growth in coming years. This article 

discusses both.

by Allen T. Steinberg | Law Offices of Allen T. Steinberg

Health savings accounts (HSAs) receive a lot of atten-
tion in the benefits community and beyond. Annual 
announcements regarding HSA limits and eligible 

high-deductible health plans (HDHPs) are common fare in 
the benefits and general press. Even politicians are getting 
into the act, as certain presidential candidates promote HSAs 
as a component of their health care platforms.1

Rather than list the technical attributes of HSAs, though, 
this article will step back a bit and look at some longer term 
trends that may help make HSAs a ubiquitous part of Ameri-
cans’ financial planning. When one looks at the totality of 
these factors, it is easy to see how HSAs can become a vi-
tal connection between active and retiree health care needs 
and between retirement income and retiree medical needs. 
However, it is also easy to see the clouds over the horizon 
that could stall HSA growth in coming years. This article will 
discuss both.

Growth of HDHPs
The number of workers with access to HDHPs continues 

to grow. According to the most recent Kaiser Family Foun-
dation and Health Research & Educational Trust survey of 
employer health benefits, more than half of all workers are 
covered by a program that includes an HDHP.2 This repre-
sents an increase from 40% as recently as 2011.3

The growth in the number of individuals covered by 
HDHPs represents a growth in the potential pool of HSA us-
ers. A reminder: In order to be eligible to contribute to an 
HSA, an individual must be covered by a health care plan 
that has a minimum deductible of $1,300 for self-only cov-
erage and $2,600 for family coverage (2016 limits; adjusted 
annually). 

The factors that led to the growth of HDHPs (primarily 
the desire to shift more first-dollar costs to individuals in the 
effort to manage premium costs) are likely to remain with us 
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for the foreseeable future—even without the looming threat 
of the “Cadillac tax.” So the pool of potential HSA contribu-
tors will continue to grow.

In addition, growth in the HSA market will also serve to 
render health care flexible spending accounts (FSAs) less at-
tractive.

Declining Attractiveness of Health FSAs
A corollary to the growth of HDHPs is that health FSAs 

will become less attractive. If an employer offers an HDHP, 
employees cannot use the HSA opportunity (that is now 
available because of that HDHP coverage) if they are “cov-
ered under any health plan—(I) which is not a high-deduct-
ible health plan, and (II) which provides coverage for any ben-
efit which is covered under the high-deductible health plan.”4

Although “limited purpose” FSAs (e.g., covering only den-
tal and/or vision) and postdeductible FSAs (FSAs that pay 
only after the HDHP minimum deductible is met) are not 
affected by this rule, participation in a traditional “main-
stream” health FSA—the kind that covers needs such as pre-
scription drugs and out-of-pocket costs—does preclude use 
of an HSA. So, in effect, the HSA rules require employees 
to choose between HSA contributions and health care FSA 
contributions. 

When comparing HSAs and FSAs (including higher HSA 
limits, portability and no “use-it-or-lose-it” rules), employ-
ees will opt for HSAs. If FSAs are really relegated to limited-
purpose and postdeductible FSAs, at some point their value 
is just not worth the employers’ effort. As a result, one can 
expect a decline in FSA availability to accompany growth in 
HDHPs and HSAs.

Funding and Portability
HSAs are “real” money—either employee or employer 

assets actually deposited with a bank or similar institution. 
These amounts are fully vested, fully portable and available 
either for current medical costs, future (preretirement) costs 
or even medical costs in retirement. This creates a very dif-
ferent dynamic from notional accounts (e.g., FSAs and health 
reimbursement arrangements (HRAs)).

In this era of “transactional” employment, the assurance 
that funds set aside in your account are really in your ac-

count will prove to be increasingly attractive to employees. 
In the case of HSAs, portability means more than the ability 
to take funds from one employer to the next. Employees can 
also select their HSA trustee and can include HSA assets in 
their overall portfolio. 

An interesting byproduct of HSAs’ funded and portable 
status is reduced employer administrative costs. In the case 
of a (notional) HRA, the employer foots the bill for adminis-
tration. In the case of a funded, portable HSA, the adminis-
trative fees are more readily shifted to employees.

Real Money (Part 2)
Not only are HSAs real money, they are real money. The 

current annual maximums ($3,350 for an individual, $6,750 
for a family, plus catch-up amounts for those over the age of 
55) can accumulate into six figures over the course of a career 
(approximately $140,000 over 30 years for an individual and 
more than twice that amount for a couple).5

In fact, HSAs can—and should—be viewed as a valuable 
alternative addition to 401(k) and 403(b) plans, with their 
applicable retirement plan limits. Moreover, HSA contribu-
tions are not hamstrung by 401(k) actual deferral percentage 
tests. In effect, HSAs offer a 20% “boost” to the retirement 
savings opportunity available to employees.

Flexibility
HSAs may be the most flexible resource available in the 

benefits arena. Indeed, the author has begun thinking about 
HSAs as the Swiss army knife of the benefits world. HSA as-
sets are available for the tax-free reimbursement of current 
medical expenses, future (preretirement) medical expenses 
and postretirement medical expenses. And, if paid after the 
age of 65, HSA assets can simply be withdrawn without any 
tax penalty (although these payments are subject to ordinary 
income taxes). 

This flexibility stands in contrast to the effort needed 
to  access funds in 401(k) plans (such as through the use of 
hardship withdrawals and loans). So, from the perspective of 
user-friendliness and flexibility, at some point contributions 
to an employee’s HSA may be even more valuable than in-
cremental dollars contributed to the 401(k) plan. This could 
create an interesting question: Once an employee maxes out 
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on the employer matching contributions, should additional 
dollars continue to go into the 401(k)/403(b) plan, or is the 
participant better off if those dollars go into the HSA?

Decline of Employer-Sponsored Retiree Medical Plans
As documented in the Kaiser Family Foundation and 

Health Research & Educational Trust survey of employ-
er health benefits, sponsorship of retiree medical plans 
(among large employers) has dropped from 66% in 1988 to 
23% in 20156—And this 23% includes some employers that 
provide little or no subsidy. Correspondingly, employees are 
concerned about their ability to pay for medical expenses in 
retirement.7

HSAs are not a panacea, but they can play a vital role in 
helping employees finance their retiree health care needs. 
And you can be sure that HSA providers will market HSAs 
as a tool to fill the gap left by employer withdrawal from the 
retiree medical space.

Favorable Tax and Regulatory Environment
HSAs were established in the Medicare Prescription Drug, 

Improvement, and Modernization Act of 2003 (MMA),8 the 
same legislation that enacted Medicare prescription drug 
coverage. 

Most significantly, HSAs have a unique place in the ben-
efits world—They are equally available as a program for in-
dividual taxpayers and as an employer-sponsored program. 
As noted by the Department of Labor (DOL) in determining 
that HSAs are not employer-sponsored plans subject to the 
Employee Retirement Income Security Act (ERISA), MMA 
provided that HSAs were established by individuals—but 
also were established “in conjunction with employment-
based health plans and specifically provided for employer 
contributions.”9 Upon further review, DOL concluded that: 

Accordingly, we would not find that employer 
contributions to HSAs give rise to an ERISA-covered 
plan where the establishment of the HSAs is com-
pletely voluntary on the part of the employees and the 
employer does not: (i) limit the ability of eligible indi-
viduals to move their funds to another HSA beyond re-
strictions imposed by the Code; (ii) impose conditions 
on utilization of HSA funds beyond those permitted 

under the Code; (iii) make or influence the investment 
decisions with respect to funds contributed to an HSA; 
(iv) represent that the HSAs are an employee welfare 
benefit plan established or maintained by the employ-
er; or (v) receive any payment or compensation in con-
nection with an HSA.
As a result of this hybrid model, employers can coordinate 

HSAs with employer-provided health coverage, can contrib-
ute to HSAs and can promote the virtues of HSAs—but do 
not have to provide summary plan descriptions, file annual 
reports or engage in the other compliance-driven require-
ments that typically accompany employer contributions to 
a welfare plan.

At the same time, HSAs have also achieved a “triple 
crown” of tax planning:

• Tax-favored contributions
• Tax-favored accumulations 
• Tax-favored distributions.
As one blogger noted, HSAs are “IRAs on steroids.”10

In reviewing MMA and the political machinations that 
led to its enactment (including an all-nighter by the U.S. 
House of Representatives and an extraordinary effort by the 
White House to switch votes in order to save the bill from de-
feat11), one can speculate that a program that is owned by the 
individual was offered to provide a (modest) political coun-
terweight to the massive government-run prescription drug 
program enacted through MMA. But, whatever the reason, 
HSAs have been provided with extraordinarily favorable tax 
and regulatory treatments.

Employer-Friendly Administrative Costs
As noted above, employers that offer HSAs are not sub-

ject to the reporting and compliance costs associated with 
ERISA-covered employer-sponsored plans. 

The fact that HSAs are funded and that the HSA is estab-
lished in a relationship between an individual employee and 
the trustee/custodian creates another significant dynamic—
Employers can more easily shift the cost of maintaining the 
HSA to individual employees. These costs (typically $30-$50 
per account per year) can be easily charged against the ac-
counts’ assets without the need to actually invoice the ac-
count holders. 
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Clouds on the Horizon
HSAs also face some potential headwinds that may coun-

teract the favorable trends and structural advantages de-
scribed above. They include:

New Fiduciary Rules 
The federal government will not allow HSAs—or HSA 

providers—to completely escape government oversight. 
Most notably, the new DOL fiduciary definition now explic-
itly includes HSAs12 as plans subject to fiduciary standards. 
Although much of the furor over these regulations has come 
from the retirement side, it is fair to anticipate that HSA pro-
viders are not pleased with this ruling.13

Nondiscrimination Rules
Although HSAs (generally) receive favorable regulatory 

treatment, there is one area where regulators have imposed 
narrow restrictions—in the requirement regarding “compa-
rable” contributions under Code Section 4980G. Under In-
ternal Revenue Service (IRS) regulations, employees must 
receive the same amount of HSA contribution (either as a 
dollar amount or a percentage of the plan deductible) as all 
other employees with the same family status and plan cover-
age. There is some flexibility regarding employee classifica-
tions—but no real flexibility to reflect valid differences such 
as the location or business unit where individuals are em-
ployed. This has narrowed the range of contribution struc-
tures available to employers (for example, precluding match-
ing contributions).

But don’t worry too much about these rules—IRS has cre-
ated an exception that (in effect) negates the requirement 
regarding “comparable” contributions. Under the exception, 
if employer contributions are made through a cafeteria plan 
under Code Section 125, then the Section 125 nondiscrimi-
nation rules (rather than the HSA comparability rules) apply 
to evaluate whether the employer contributions are discrimi-
natory.14 This places employers in a much more familiar—
and flexible—place.

Insufficient Assets
HSAs are valuable vehicles for those who have $3,750-

$7,750 in cash to spare. However, this means that HSAs are 

simply not available to the large number of financially inse-
cure Americans.15 As a result, HSAs risk becoming seen as 
a benefit for the “1%.” This could place HSAs at risk politi-
cally. 

Moreover, even if some Americans can put something 
aside into an HSA, low balances are especially vulnerable 
to flat fees—a $40 per year fee looks a lot more innocu-
ous when applied to a $10,000 balance than it does when 
applied to a $400 balance. This risks undermining the at-
tractiveness of HSAs to Americans just starting to save in 
an HSA or who can only save modest amounts—the very 
groups who are needed if HSAs are really going to become 
ubiquitous. This also risks increasing the political vulner-
ability of HSAs. 

Bumpy Regulatory Climate
Although the regulatory climate has, generally, been 

favorable to HSAs, there is no assurance that things won’t 
change. Regulations issued by the Centers for Medicare & 
Medicaid Services (CMS) in March 201616 set forth a number 
of provisions governing insurance sold on federally facilitat-
ed exchanges under ACA. One of these provisions—recom-
mending the use of standard plan designs—could (effective-
ly) push HSA-compliant plans off of federal exchanges. The 
standard designs suggested by CMS include deductible and 
copayment provisions that are outside of the HSA require-
ments of the Code. Elimination of federal exchanges from 
the HSA pool would take approximately 12 million17 con-
sumers out of the pool of potential HSA holders. This is not 
a catastrophic loss to the HSA marketplace—but one worth 
noting.

Changes in Tax Policy
HSAs are valuable because—and almost exclusively be-

cause—of the tax advantages Congress has bestowed upon 
them. The “triple crown” of tax savings described previously 
means that the federal Treasury never recoups these tax ben-
efits (unlike non-Roth 401(k) plans, where the federal gov-
ernment does collect revenue when distributions are paid). 
But, as HSAs grow, the revenue loss to the federal govern-
ment will also grow. If this revenue loss increases—and HSAs 
are viewed simply as tax shelters for the well-off without 
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some corresponding social benefit—HSAs could become 
targeted by Congress.

Conclusion
HSAs have been with us only since 2004 and now num-

ber 16.7 million accounts.18 As with other new ideas, the 
adoption rate can be slow at first and the acceleration can be 
gradual—but then acceleration can really take off. In the case 
of HSAs, a range of external factors—such as the growth of 
HDHPs—may now be serving as the catalyst for this growth.

Regardless of the reason for the growth of HSAs, any pro-
gram that may cover as many as 50 million Americans by 
202019 is worth watching.  
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