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reflection regarding its admission policies, so as to be able 
to continue to satisfy the burden of strict scrutiny in light of 
changing circumstances. 

Top-Hat Plan May Grant Discretion

Niebauer v. Crane & Co., 783 F.3d 914 (1st Cir. 2015). 
Plan participant did not show that severance benefit plan adminis-
trator abused its discretion in denying him benefits under the 
plan. The court held that the distinction between “top-hat” plans 
and other plans was irrelevant because, even under basic contract 
law, a plan can provide discretion regarding benefits eligibility de-
terminations.

Crane & Co., a Massachusetts paper producer that print-
ed banknote paper for U.S. currency, maintained a severance 
plan for its executive employees. The severance plan was 
conditioned on involuntary termination or voluntary resig-
nation for “good reason,” which included changes such as re-
location, significant salary reduction and substantial changes 
to the employee’s job duties. However, an employee could 
only claim “good reason” by notifying Crane’s board of direc-
tors in writing within 60 days that such a change occurred. 
The compensation committee heard claims under the plan 
and any subsequent appeals, and the plan terms granted the 
committee “full discretionary power and authority to con-
strue, interpret and administer the Plan [and] to make Ben-
efit Eligibility determinations.” 

As part of a new project, Chief Technology Officer Rob-
ert Niebauer was stationed at one of a Crane client’s print-
ing facilities in Texas. The assignment was initially for less 
than two months but later extended to more than four 
months and possibly longer. Niebauer was concerned about 
the length of the assignment as well as certain other proj-
ect staffing decisions. Over the next several weeks, Niebauer 
exchanged phone calls and e-mails with his supervisor and 
other co-workers about his concerns as well as the possibil-
ity of Niebauer retiring. The parties later disagreed about 
the content of those communications. Niebauer’s supervisor 
then dropped Niebauer from the project, and Crane man-
agement proceeded under the assumption that Niebauer 
had chosen to retire. Niebauer wrote a letter to Crane stating 

that he never intended to retire and had not resigned. But he 
stopped reporting to work after Crane terminated his phone 
and e-mail access.

Niebauer filed a claim for severance benefits on the 
grounds of involuntary termination. The committee and its 
attorney investigated the claim by reviewing the relevant 
correspondence and interviewing Crane employees and ul-
timately denied the claim. The committee put its decision 
in writing, including its reasoning, a summary of the infor-
mation presented to the committee and relevant plan provi-
sions. Niebauer appealed the denial internally and included 
70 pages of documentation with his appeal. The committee 
reviewed all relevant documentation and again denied his 
claim with a written explanation. Niebauer filed suit in fed-
eral court under the Employee Retirement Income Security 
Act (ERISA), claiming improper denial of benefits and inter-
ference with ERISA rights.

The court found no evidence indicating that the com-
mittee and its attorney ignored or withheld evidence during 
consideration of the claim. The court found that the commit-
tee was fully aware of Niebauer’s position and properly con-
sidered all available documentation. Accordingly, it upheld 
the denial.

Niebauer had also argued that the court should conduct 
a de novo hearing—that is, without giving deference to 
the committee’s decision—because this was a top-hat plan. 
Generally, ERISA-governed plans can give plan adminis-
trators discretion in making benefits determinations, and 
courts defer to reasonable judgments by those administra-
tors where such discretion is granted by the plan. Some 
jurisdictions, however, have held that top-hat plans are 
properly analyzed under standard contract interpretation 
principles, which could potentially have the effect of allow-
ing a court to make its own determination without looking 
to the plan administrator’s interpretation. Here, however, 
the court held that the distinction between top-hat plans 
and other plans was irrelevant because, even under basic 
contract law, a plan can provide discretion regarding ben-
efits eligibility determinations.  

*The editors would like to thank Ryan Cross, who prepared 
much of the material for this issue.


