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DISABILITY BENEFITS

Claims Administrator Failed to Demonstrate 
Impartiality in Denying LTD Claim

T he U.S. Court of Appeals for the Ninth Cir-
cuit reverses a district court summary 
judgment in favor of the defendant long-

term disability (LTD) plan and defendant claims 
administrator because of potential conflicts of in-
terest between the defendants and paid medical 
experts. 

The plaintiff was an employee of a multina-
tional technology company and a participant in 
the company’s LTD plan. The defendants included 
the plan and the plan’s claims administrator and 
insurer. The claims administrator had discretion-
ary authority to interpret the plan and determine 
benefits eligibility. 

The plan provided that a participant was dis-
abled and eligible for LTD benefits if the partici-
pant could not perform the main duties of his or 
her regular job because of sickness or injury for 
the first 12 months, which is known as the own 
occupation test. After that, disabled meant that the 
individual could not perform the main duties of 
any other gainful occupation for which he or she 
was reasonably fit by education, training or expe-
rience, which is known as the any occupation test. 

The plaintiff stopped working as an auditor for 
the company in January 2009 because of chronic 
back pain. In July 2009, the claims administrator 
approved the plaintiff ’s claim for benefits under 
the own occupation test for disability since he 
could not perform the main duties of his regular 
job. In its approval, the claims administrator noted 
that the test for disability would eventually switch 
to the any occupation test on July 11, 2010. 

In order to support the any occupation test, the 
plaintiff submitted statements and medical records 
from numerous treating physicians who docu-
mented the plaintiff ’s physical disorders as well as 
the cognitive effect of taking narcotics for pain. 

Despite this evidence, the claims administra-
tor denied the plaintiff ’s claim for benefits under 
the any occupation test for disability. The claims 
administrator relied in large part on the opinions 

of two independent physician consultants (IPCs), 
neither of whom performed a physical examina-
tion of the plaintiff. 

After his internal appeal for LTD benefits was 
denied, the plaintiff filed suit in federal district 
court. The court applied the abuse-of-discretion 
standard of review and rejected the plaintiff ’s con-
tention that the court’s review should be tempered 
with skepticism because of a conflict of interest on 
the part of the claims administrator.

Although the district court acknowledged that 
the claims administrator had a structural conflict 
of interest because it both evaluated and funded 
claims made against the plan, the court found that 
the defendants’ decision to rely on the IPCs’ re-
ports was reasonable.

The plaintiff appealed and noted that the IPCs 
each performed 200-300 reviews each year and 
earned salaries between $125,000 and $175,000. 
Therefore, the plaintiff asserted that the IPCs’ 
opinions should be questioned because they had 
financial incentives to render opinions favor-
able to the claims administrator. The court finds 
that the plaintiff satisfied his burden of proving 
a conflict of interest because of the magnitude of 
reviews the IPCs performed as well as their sub-
stantial salaries.

When combined, the court determines that 
there was a fair inference of a financial conflict 
of interest that should have been considered in 
reviewing the claims administrator’s decision for 
abuse of discretion. The court finds that the claims 
administrator failed to present extrinsic evidence 
or make any effort to demonstrate impartial 
claims assessments. 

Based on evidence of the plaintiff ’s physical 
and mental limitations and because the IPCs failed 
to perform a physical examination of the plaintiff 
or explain why they rejected the credibility of his 
complaints of physical and mental ailment in their 
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Banks Were Not ERISA Fiduciaries

T he U.S. District Court for the Southern Dis-
trict of New York dismisses the plaintiff 
pension plan participants’ claims against 

the defendant banks for engaging in prohibited 
transactions in the foreign currency market be-
cause the defendants were not plan fiduciaries.

The plaintiffs were a group of beneficiaries, par-
ticipants and trustees of certain employee benefit 
plans. The plaintiffs filed suit on behalf of themselves 
and several employee benefit plans as a class action 
against the 12 defendant banks and their affiliates 
under Sections 502(a)(2) and 502(a)(3) of the Em-
ployee Retirement Income Security Act (ERISA).

The plaintiffs claimed the defendants breached 
their fiduciary duties and participated in prohibit-
ed transactions arising from their alleged manipu-
lation of the foreign currency markets. 

The defendants claimed that the court did not 
have subject matter jurisdiction because the plaintiffs 
lacked standing under Article III of the U.S. Consti-
tution to represent themselves or the plans. The de-
fendants argued that the plaintiffs failed to allege any 
injury that was traceable to the defendants’ challenged 
activities because they could not identify any specific 
transaction that was affected by their conduct. 

The defendants also stated that certain claims 
by two particular plaintiff participants in defined 
benefit plans must be dismissed because they did 
not plausibly plead that plan participants suffered 
concrete or individualized harms since any short-
fall in benefits would be covered by the plan spon-
sors.

The court rejects the plaintiffs’ lack of standing 
argument because although the plaintiffs did not 
have Article III standing in their individual capac-
ities, they had constitutional standing to bring suit 
on behalf of their respective plans to the extent 
they were asserting claims in a derivative capacity. 

The court explains that the remainder of the 
plaintiffs’ claims presumed that the defendants 
were functional ERISA fiduciaries because they 
acted as service providers and exercised discretion 

to pay themselves out of plan assets and leveraged 
those assets for potential gain. 

ERISA Section 404 governs only the conduct of 
persons or entities who are ERISA fiduciaries. The 
court finds that the plaintiffs’ allegations fell short of 
the level of control required of a fiduciary because 
the defendants neither served as plan administrators 
nor had long-term contracts with any plan. Instead, 
the defendants held a far more limited role of execut-
ing foreign currency transactions for the plans.

In addition, the defendants did not have any 
control over plan assets, and there was no evi-
dence that the defendants unilaterally decided 
whether (or at what prices) to enter into foreign 
currency transactions. 

The court also concludes that the defendants 
were never named as fiduciaries in any of the plans 
and did not exercise fiduciary functions with re-
spect to the challenged transactions. Therefore, 
the defendants were not subject to ERISA liability 
under either Section 404 or Section 406, which 
governs prohibited transactions of fiduciaries.

The court finds that the plaintiffs failed to 
state a colorable claim upon which relief could be 
granted and grants the defendants’ motion to dis-
miss.   

Allen et al. v. Bank of America Corporation et al., No. 
15 Civ. 4285 (LGS) (S.D.N.Y. August 23, 2016).

FIDUCIARY DUTIES

reviews, the court finds that the claims adminis-
trator abused its discretion in denying the plain-
tiff ’s claim for LTD benefits. 

Accordingly, the court reverses and remands 
the case with instruction to the district court to re-
evaluate the merits of the plaintiff ’s LTD claim.    

Demer v. IBM Corporation LTD Plan et al., No. 13-
17196 (9th Cir. August 26, 2016).
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