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Calculation of Survivor Benefits  
Does Not Include CPP Disability Benefits

T he Saskatchewan Court of Appeal ruled 
that the appellant, whose husband was 
fatally injured in a motor vehicle acci-
dent, could not include her husband’s 

Canada Pension Plan (CPP) disability benefits as 
employment income for the purposes of calculat-
ing survivor benefits under the Automobile Acci-
dent Insurance Act.

The appellant was Kim Holtby-York. At the 
time of the accident, the decedent, Christopher 
York, had not been working and was receiving 
both workers’ compensation and CPP disability 
benefits as a result of injuries sustained from a 
work-related accident. 

Holtby-York sought the inclusion of the CPP 
disability benefits in calculating her survivor ben-
efits but was denied by Saskatchewan Govern-
ment Insurance and on appeal to the Automobile 
Injury Appeal Commission. The Automobile In-

jury Appeal Commission found the CPP disability 
payments were not “employment income” under 
Section 144(1)(a) of the Automobile Accident 
Insurance Act, nor were they required to be in-
cluded in “yearly employment income” under 
Section 17(2)(b) of the Personal Injury Benefits 
Regulations.

Holtby-York appealed to the Saskatchewan 
Court of Appeal. In denying the appeal, the court 
looked generally to the purpose of Part VIII of 
the act governing survivor benefits, finding the 
purpose was to provide no-fault benefits with 
respect to an insured person who is injured or 
killed in a motor vehicle accident. The court 
noted that the central issue was the interpreta-
tion of Section 144(1)(a) of the act and related 
provisions. 

Section 144(1)(a) states:
144(1) Subject to subsections (2) to (6) 

and to the regulations, a surviving spouse is 
entitled to a weekly death benefit in an 
amount DB calculated in accordance with the 
following formula: DB = (50% x IRB) where 
IRB is the weekly income replacement benefit 
that an insured, other than a seasonal worker, 
would have been entitled to calculated on the 
basis of the greater of:

(a) the yearly employment income the in-
sured earned or would have earned from all 
employments held at the date of the accident.
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The court turned to Holtby-York’s arguments 
that “employment income” should include CPP 
disability benefits. She argued that:

• CPP disability benefits were “earned” from 
York’s “employment” and should therefore 
be included

• Section 17(2)(b)(vii) of the Personal Injury 
Benefits Regulations, relied on for the pur-
pose of calculating “yearly employment in-
come,” includes “the cash value of any other 
benefit” (i.e., the CPP disability benefit)

• Section 203 of the Automobile Accident In-
surance Act treats CPP disability benefits as 
“employment income” and treatment should 
similarly apply to Section 144(1)(a)

• Section 144(1)(a) is ambiguous and, there-
fore, the Charter values principle of statu-
tory interpretation applies to include the 
CPP disability benefits.

The court rejected all of the appellant’s argu-
ments, providing specific reasons on each point.

Are CPP Disability Benefits Earned  
From Employment?

Holtby-York argued CPP disability benefits 
were “earned” from “employment” and therefore 
included in “yearly employment income” under 
Section 144(1)(a). The court disagreed, first not-
ing that the definition of employment in Section 
2(1)(p) referred to “the state of being employed 
for remuneration.” It was uncontroverted that 
York was not employed at the time of the accident.

The court went on to refer to the Supreme 
Court of Canada decision in Canadian Pacific 
Ltd. v. Gill et al., which characterized CPP dis-
ability benefits as not “remuneration for employ-
ment,” but as akin to payments under a contract 
of insurance. The court further referred to the 
Ontario Court of Appeal decision in Cugliari v. 
White, which stated that CPP disability benefits 
could be seen to compensate for loss of earning 
capacity, but not to indemnify a disabled person 
for loss of income.

Finally, the court referred to Black’s Law Dic-
tionary, under which earned is defined as referring 
to something acquired by way of “labor, service, or 
performance.” On this basis, the court found that 
plain meaning of the term earned would not cap-
ture income that was not direct compensation for 
work performed or services rendered, such as the 
CPP disability benefit.

CPP Disability Is Not Included  
Under Section 17(2)(b)(vii)

Holtby-York also referred to Section 17(2)(b) 
of the Personal Injury Benefits Regulations, which 
governs how “yearly employment income” should 
be calculated for the purposes of Section 144(1)
(a). Section 17(2)(b)(vii) requires including the 
“cash value of any other benefit” in “yearly em-
ployment income.” The appellant therefore ar-
gued CPP disability benefits should be included 
in “yearly employment income” under Section 
144(1)(a) as “any other benefit.”

In rejecting this argument, the court relied on 
the statutory interpretation principle of noscitur a 
sociis—that words or phrases used in a list must 
be interpreted with reference to other words or 
phrases in that same list. The court found that, 
standing on its own, the provision could be given 
the broad meaning suggested by the appellant. 
However, when read in conjunction with the oth-
er benefits listed in Section 17(2)(b), a narrower 
interpretation was warranted. 

Specifically, the court found that the common 
denominator linking the benefit under Section 
17(2)(b) was that they were directly related to com-
pensation or benefits received from employment. 
According to the court, CPP benefits did not “fit 
that mold.” In addition, the court found that lim-
iting the scope of Section 17(2)(b)(vii) to benefits 
directly related to employment would be more con-
sistent with the scheme and purpose of the act.

Section 203 of the Act
Section 203 is a related provision of the act that 

provides that if, as the result of an accident, an in-
sured person is entitled to an income replacement 
benefit and a CPP disability benefit, the insurer 
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can reduce the income replacement benefit by the 
amount of the CPP disability benefit. 

The appellant argued that this provision treats 
CPP disability benefits as employment income 
and, therefore, to maintain consistency, these ben-
efits should also be treated as employment income 
under Section 144(1)(a).

The court also rejected this argument, charac-
terizing Section 203 as instead creating a limited 
legislative setoff applying in specific circumstances 
to prevent double recovery. The court commented 
that such circumstances did not apply in this case 
and that Section 203 did not treat CPP disability 
benefits as employment income but as insurance.

Ambiguity and Application of the  
Charter Values Principle

Finally, Holtby-York argued the phrase 
earned or would have earned in Section 144(1)
(a) created ambiguity that must be interpreted 
in her favour based on the Charter values prin-
ciple (i.e., that not including the CPP disability 
benefits would discriminate against those who 
have disabilities).  She claimed that the phrase 
would have earned indicated that the legisla-
ture contemplated the inclusion of income from 
“employment” not held at the time of accident, 
and that to require an insured who “would have 
earned” income to establish such prospective 
employment was “held” at the time of accident 
would result in an absurdity.

The court rejected that there was any ambi-
guity in the provision or that such an interpre-

tation resulted in an absurdity. The court stated 
that Holtby-York’s argument appeared to arise 
from a misreading of Section 144(1)(a), which 
was intended to cover income earned in a myr-
iad of circumstances—for example, when an 
insured had obtained employment at the time 
of an accident but had not yet started work or 
when a salary increase had not yet taken effect. 
The court found no absurdity or ambiguity re-
sulted from a provision contemplating these 
circumstances.

The court went on to comment that the Char-
ter values principle, which is the principle that a 
legislative provision should be interpreted so as 
to uphold Charter values, does not apply where 
there is no genuine ambiguity in the provision. 
In doing so, the court referred to Bell ExpressVu 
Limited Partnership v. Rex, where the Supreme 
Court of Canada found that “such a principle 
can only receive application in circumstances of 
genuine ambiguity, i.e., where a statutory provi-
sion is subject to differing, but equally plausible, 
interpretations.”

The court found that there was no genuine am-
biguity under Section 144(1)(a) and therefore re-
jected the Charter values argument and dismissed 
the appeal. In the result, the court held that CPP 
disability benefits are not employment income for 
the purposes of calculating survivor benefits un-
der the act. &

Holtby-York v. Saskatchewan Government Insurance, 
2016 SKCA 95.
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