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RETIREE HEALTH CARE

Retirees Lose Benefits Because  
of Underenrollment in Plan

A fter carefully considering conflicting con-
tractual provisions, an Ontario arbitrator 
held that Sensient Flavors Canada Inc. did 

not violate its collective agreement by terminating 
the health and welfare benefits of eight retired em-
ployees. The arbitrator held that the employer’s 
contractual obligation ended when participation 
in the benefit plan fell below the minimum enroll-
ment requirements.

The United Steelworkers Local 13292-01 filed 
a grievance against Sensient alleging the company 
violated its collective agreement for discontinuing 
health and welfare benefits for eight retirees from 
the company’s Cornwall plant. The plant closed in 
2015, and all of Sensient’s Canadian facilities had 
closed by the end of 2015.

The Parties’ Positions
Both sides had strong arguments that the inter-

play of contracts at issue supported their position. 
The union relied on article 26.01 in the collective 
agreement stating that employees and retirees 
would receive full life insurance, extended health 
care and dental benefits, subject to the employer’s 
right to change insurance carriers:

26.01 The Company will provide each em-
ployee insurance benefits as summarized be-
low. Each employee will receive a document 
detailing the benefits. The summary is intend-
ed to provide you with a convenient outline of 
the more important terms and conditions of 
our benefits; however the respective insurance 
company master contracts are the governing 
documents and are hereby incorporated into 
the Collective Agreement by reference.

. . . 
26.01 f) Upon retirement, all present em-

ployees, surviving spouses and dependants, 
shall be provided with full benefits as de-
scribed in paragraphs (a), (b), and (c) at no 
cost subject to the deductibles…

. . . 

26.03 The Company reserves the right to 
change the insurance carrier provided that 
there is no reduction in benefits to the em-
ployees. The Company will notify the Union 
of any change in insurance carrier.
The union argued that the employer did not 

have the right to terminate retiree benefits since 
they had vested upon retirement. It relied on a Su-
preme Court of Canada case, Dayco (Canada) Ltd. 
v. CAW-Canada, as authority for the proposition 
that entitlements continue even after the termina-
tion of a collective agreement. 

Finally, the union argued that where there is a 
conflict between the collective agreement and a 
group insurance plan, the collective agreement pre-
vails unless there is clear language to the contrary. 

In contrast, the employer relied heavily on the 
provisions of the group insurance policy, a con-
tract between the employer and its insurer. This 
policy contained a provision that required a mini-
mum of 26 employees be registered in the benefit 
plan at all times. 

The employer also relied on language in the 
benefit booklet and insurance policy that re-
served its right to amend, suspend or terminate 
the group policy at any time. The employer’s po-
sition was premised on the view that the collec-
tive agreement incorporated the insurance policy 
in clear language and that this contract prevailed. 

The employer also highlighted a distinction 
in the collective agreement between pension and 
benefit entitlements. The union and employer 
had signed a letter of understanding stating that 
the employer agreed to remain obligated to fund 
the pension plan regardless of whether the em-
ployer’s operations continued. According to the 
employer, the parties had turned their minds to 
protecting pension benefits in the event of a clo-
sure and, therefore, would have included a simi-
lar letter of understanding had they contemplat-
ed equivalent protection for health and welfare 
benefits. 
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The Relationship Between Contracts
Arbitrator Marilyn Nairn agreed with the union that 

the collective agreement language created a vested right to 
health and welfare benefits for employees upon retirement. 
Were there no other contracts or contractual language at is-
sue, the employer’s obligation to provide benefits would con-
tinue, regardless of the employer’s closure in Canada. To that 
end, the Supreme Court’s finding in Dayco that benefits vest 
upon retirement applied.

Nairn held that in light of clashing provisions in the in-
surance policy, the employees’ vested right did not protect 
their entitlement to benefits in every circumstance. The real 
issue was the nature and scope of the obligation to provide 
benefits to retired employees. Because the insurance policy 
was incorporated into the collective agreement, the policy 
terms formed part of the agreement between the union and 
the employer and were enforceable as such. 

The arbitrator rejected the employer’s argument that the 
policy terms trumped the collective agreement. While the 
policy did contain conditions under which benefits could 
be terminated, Nairn held that the collective agreement lan-
guage could not be discounted. The termination provisions 
did not give the employer a unilateral right to discontinue 
the benefits. The language of both documents was relevant 
and required consideration of their meaning.

A more reasonable interpretation of the termination 
provisions would be that the master contract allowed the 
employer to remove itself from the relationship with the 
insurer and to contract with a new insurer to provide bene-
fits, Nairn held. This interpretation was consistent with the 
obligation to provide benefits under the collective agree-
ment.  

The Minimum Participation Requirement
Nairn ultimately found that the employer was within its 

rights to discontinue the health and welfare benefits on the 
basis of the minimum enrollment criterion in the plan. The 
provision required at least 26 participants in the plan at all 
times. The union had argued that it was incumbent on the 
employer to replace the insurer with another carrier in order 
to continue the benefits. Nairn found no language in the col-
lective agreement to support that position. 

She held that the minimum participation provision was 
referentially incorporated in the collective agreement and 
operated as a precondition for the continuation of benefits. 
The minimum enrollment provision in the plan could be 
reconciled with the promise in the collective agreement to 
provide full benefits to retired employees. The participation 
provision was reasonably interpreted as a limitation on that 
promise to provide benefits. 

Although the result of the decision deprived employees 
of important benefits, Nairn held that the clear and un-
equivocal language of the insurance policy was decisive, 
not the consequences of the decision. Sensient Flavors pro-
vided benefits in compliance with its obligations under the 
collective agreement up until the precondition for provid-
ing those benefits—minimum enrollment—was no longer 
met. Therefore, the employer had not violated the collective 
agreement. 

Lessons from Sensient Flavors Canada Inc.  
v. United Steelworkers

This decision exemplifies the challenges in foreseeing how 
various contracts interact to affect the provision of pensions 
and benefits to unionized employees. Parties must consider 
how incorporating a pension or benefit plan by reference can 
undermine or supplement promises made elsewhere in the 
collective agreement. 

In this case, had the plan not been incorporated by 
reference into the collective agreement, the minimum 
participation provision of the insurance policy may not 
have defeated the employer’s obligation to provide full 
benefits. 

Of course, a failure to incorporate a benefit plan into 
a collective agreement comes with its own drawbacks: If 
the plan is not incorporated, parties may be precluded 
from arbitrating disputes over benefits since the plan 
does not form part of the collective agreement. In such 
cases, parties must bring their dispute before a court—a 
longer and more expensive legal proceeding than labour 
arbitration. &
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