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DISCRIMINATION

by | Lauren Tarasuk

Alberta Court Affirms Termination of Benefits  
at 65 Not Discriminatory

T he Alberta Court of Queen’s Bench upheld 
the original decision of the chief commis-
sioner of the Alberta Human Rights Com-

mission (AHRC) that the cessation of benefits at 
the age of 65 under an employee benefit plan was 
bona fide and met the legislative exemption from 
the prohibition against discrimination in employ-
ment on the basis of age. 

Every jurisdiction in Canada has human rights 
legislation that prohibits discrimination in em-
ployment on the basis of age. The court’s decision 
in Rein v. Alberta (Human Rights Commission) 
adds to the growing body of precedent consider-
ing the “bona fides” of employee pension and ben-
efit plans. 

Background 
Gloria Rein was a unionized employee of 

the Alberta Union of Provincial Employees 
(AUPE). Her employment was governed by the 
terms of a collective agreement, which included 
the provision of comprehensive group benefits. 
Under the plan’s terms, group health benefits 
and life insurance ceased upon the employee’s 
65th birthday. 

Rein turned 65 in 2011 but continued to work 
and subsequently sought to challenge the cessa-
tion of her plan benefits. She first made a com-
plaint to AHRC alleging that she was discriminat-
ed against on the basis of age because her benefits 
terminated at the age of 65 notwithstanding her 
continued employment. Section 7 of the Alberta 
Human Rights Act states: 

7(1) No employer shall
(a)  refuse to employ or refuse to continue 

to employ any person, or
(b)  discriminate against any person with 

regard to employment or any term or condi-
tion of employment, because of the race, re-
ligious beliefs, colour, gender, gender iden-
tity, gender expression, physical disability, 
mental disability, age, ancestry, place of ori-

gin, marital status, source of income, family 
status or sexual orientation of that person or 
of any other person.

(2) Subsection (1) as it relates to age and 
marital status does not affect the operation 
of any bona fide retirement or pension Plan 
or the terms or conditions of any bona fide 
group or employee insurance Plan.
The AHRC director dismissed the complaint, 

concluding that there was no reasonable basis to 
proceed to the next stage. The jurisprudence re-
viewed by the director supported the position that 
the plan in question fit the exception for bona fide 
benefit plans under Section 7(2). 

Rein then filed a request for review of the 
AHRC decision. The chief commissioner upheld 
the director’s decision and refused to refer the 
complaint to a panel for review. The chief com-
missioner considered whether there was a reason-
able basis in evidence for proceeding to the next 
stage and determined that the plan was bona fide 
and adopted in good faith.

This finding was based on the commissioner’s 
interpretation and application of the Supreme 
Court decision in New Brunswick (Human Rights 
Commission) v. Potash Corporation of Saskatch-
ewan Inc. in which the majority held that a bona 
fide pension plan is “a legitimate Plan, adopted in 
good faith and not for the purpose of defeating 
protected rights.”

Rein subsequently sought judicial review of the 
chief commissioner’s administrative decision.

Alberta Court Decision
Rein did not attempt to argue that the chief 

commissioner’s decision should be reviewed on 
the stricter “correctness” standard. The parties 
submitted that the decision should be tested on 
the “reasonableness” standard. The court agreed 
the chief commissioner’s decision could be over-
turned only if it did not fall within a range of pos-
sible, acceptable outcomes. 
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Rein challenged the decision as unreasonable 
on the basis that the chief commissioner misap-
prehended her function, erred in conclusion, dis-
regarded evidence and erred in her interpretation 
of the law.

The court noted that Rein did not launch a 
constitutional challenge to the human rights act 
or the specific provision providing the bona fide 
exception. The court could not substitute its own 
interpretation of the act or Potash decision, and 
it could determine only whether the decision was 
reasonable. 

The court concluded there was some evidence 
before the chief commissioner to establish the 
bona fides of the plan. The chief commissioner 
had the benefit of collective agreements, the group 
benefits contract and a legal opinion on the merits 
of a human rights complaint, among other things. 
Although the chief commissioner did not specify 

which information she relied on, the court deter-
mined this was not fatal to her conclusion that the 
plan was bona fide. 

The court described the details of some of the 
documents the chief commissioner relied on, 
which supported the conclusion that the decision 
was reasonable. The collective agreement dis-
closed that AUPE was required to pay the costs of 
the plan and that the plan could only be altered by 
mutual agreement. 

According to the court the plan provided a “full 
complement of benefits.” Ultimately, it was rea-
sonable on the information available to the chief 
commissioner to conclude that the plan is bona 
fide and the cessation of benefits met the statutory 
exemption.  &

Rein v. Alberta (Human Rights Commission), 2016 
ABQB 386.
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