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TOP-HAT PLANS

Nonprofit Prohibited From Withholding Payment  
of SERP Benefits

T he U.S. District Court for the Southern Dis-
trict of New York holds that the defendant 
nonprofit organization could not simply 

stop paying the plaintiff former executive his re-
tirement benefits under a top-hat plan but allows 
the case to move forward to resolve the issue of an 
agreement between the parties and certain plan 
amendments that reduced the plaintiffs’ benefits. 

The plaintiffs included the former chief execu-
tive officer (CEO) of a nonprofit organization that 
assists individuals with intellectual and other de-
velopmental disabilities and his wife. The defen-
dants included the organization and the former 
chairman of the board of the organization.

The plaintiff CEO worked for the organiza-
tion for more than 40 years and was vested in the 
organization’s supplemental executive retirement 
plan (SERP), a top-hat plan for certain executives 
governed by the Employee Retirement Income 
Security Act of 1974 (ERISA). The SERP origi-
nally entitled the CEO to a retirement annuity 
of up to 99.9% of his highest annual salary, less 
certain offsets for payments made through other 
retirement programs. It also provided the CEO’s 
spouse with the same pension benefit for her life-
time if she survived him. The SERP provided that 
the CEO’s benefits would be 100% nonforfeit-
able after 19 years of service, which he attained 
in 1989.

In 2005, the organization’s compensation 
committee recommended reductions to the 
SERP on the basis of a private consulting firm’s 
report that the organization’s compensation lev-
els were unusually high. However, the organi-
zation didn’t amend the SERP to lower benefits 
until 2008. After the CEO retired on June 30, 
2009, the organization withheld the CEO’s SERP 
benefits until he agreed to sign an acknowledg-
ment and release reducing the CEO’s SERP ben-
efits and the percentage of survivor benefits pay-
able to the CEO’s spouse. Under pressure from 
the organization and financial strain, the CEO 

signed the release. The defendants made a back 
payment and paid the plaintiffs semimonthly 
until July 15, 2011.

In the meantime, a lawsuit against the defen-
dants by the organization’s former chief financial 
officer alleged certain information disclosed in 
the organization’s annual cost reports was false. 
The attorney for the court and the attorney gen-
eral of New York intervened, which resulted in 
a settlement of $18 million payable to the New 
York Medicaid Inspector General. The organiza-
tion paid the settlement out of the trust that held 
SERP assets. 

On August 2, 2011, The New York Times ran 
a front-page article that examined the organiza-
tion’s executive compensation packages. In the 
wake of the scandal, the organization stopped 
paying the plaintiffs their SERP benefits. In Oc-
tober 2012, the organization amended the SERP 
to cap benefits at a “reasonable” amount as de-
termined by an outside compensation consulting 
firm, further reducing the plaintiffs’ SERP ben-
efits.

The plaintiffs filed suit and moved for summa-
ry judgment on the question of whether the de-
fendants must pay any benefits under the SERP, 
and the defendants sought a ruling on the federal 
preemption component of the plaintiffs’ ERISA 
claims. The court finds that state and federal 
law do not permit the defendants to withhold 
the plaintiffs’ SERP benefits simply because the 
defendants determined them to be excessive or 
unreasonable. The court also finds that the defen-
dants failed to persuade the court that payment 
of the SERP benefits was prohibited as unreason-
able or excess compensation under New York’s 
Not-for-Profit Corporation Law and the Internal 
Revenue Code. However, the issue of whether 
the release, the 2008 amendment and/or the 2012 
amendment prevail(s) remains unresolved, and 
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Washington Update

PBGC Proposed Rule on Expanded  
Missing Participants Program

T he Pension Benefit Guaranty Corporation 
(PBGC) proposes expanding its Missing 
Participants Program (MPP) to cover all 

terminated 401(k) plans as well as most other de-
fined contribution plans and certain other defined 
benefit plans not currently covered by the pro-
gram. 

The MPP now is limited to single employer de-
fined benefit pension plans covered by the pension 
insurance system under Title IV of the Employee 
Retirement Income Security Act of 1974 (ERISA). 

Proposed Rule
Under the proposed rule, published Septem-

ber 20, 2016, the MPP would cover missing par-
ticipants in most terminated defined contribution 

plans (such as 401(k) and profit-sharing plans). 
While current practice includes establishing an 
individual retirement account (IRA) at a financial 
institution for each missing participant account, 
plans under the proposed rule would have the 
option of transferring benefits to PBGC. PBGC 
would hold the money, add the missing partici-
pant to its online searchable database and peri-
odically search for the participant. Participant 
accounts would not be reduced by ongoing main-
tenance fees or distribution charges and would be 
paid out with interest. Currently, there is no such 
central database of missing defined contribution 
participants when a plan terminates, making it 
difficult for people to find their accounts. PBGC 
hopes the expanded MPP will make it much easier 
for people to locate their retirement benefits after 
a plan is terminated.

PBGC anticipates that the expanded MPP 
would be implemented in 2018 (for plans that 
terminate after 2017). PBGC also is proposing 
minor changes to the MPP for PBGC-insured 
single employer plans—namely, how plans deter-
mine the amount of money to transfer to PBGC, 
better protection of key features of a participant’s 
benefit (e.g., early retirement subsidies) and re-
ducing the burden of transferring benefits to 
PBGC. 

Finally, the expanded MPP would also cover 
PBGC-insured multiemployer plans that termi-
nate and certain defined benefit plans that aren’t 
insured by PBGC, including small plans spon-
sored by professional service organizations.

Visit https://s3.amazonaws.com/public-inspection 
.federalregister.gov/2016-22278.pdf to find the pro-
posed rule.

the court permits the case to proceed to trial. The 
court dismisses the plaintiffs’ claims of fiduciary 
breach against the defendant chairman as time-
barred. 

Accordingly, the court partially grants the 
plaintiffs’ motion for summary judgment on 
the issue of the defendants’ liability for default-
ing on the payment of the plaintiffs’ SERP ben-
efits. The court partially grants the defendants’ 
motion for summary judgment on the issue of 
whether the release and the 2008 amendment 
were valid.   

Levy et al. v. Young Adult Institute, Inc., et al., No. 
13-CV-2861(JPO)(SN) (S.D.N.Y. October 18, 2016).
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